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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G Roberts

	Scheme
	:
	Richards Glaziers & Co Ltd Pension Plan (the Plan)

	Respondent
	:
	Friends Provident Life and Pensions Limited (Friends Provident)


MATTERS FOR DETERMINATION

1. Mr Roberts’ complaint is that when he contacted Friends Provident in 2005, they failed to provide him with all the relevant information that would have allowed him to make an informed choice when switching investment funds.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused

MATERIAL FACTS 
3. Mr Roberts was born on 14 January 1943. He had a policy relating to benefits under the Plan which had been assigned to him when he left the employment to which the Plan related. 

4. Mr Roberts says that around May or June 2005 he contacted Friends Provident who administered the Plan because as he was approaching age 65 he wished to transfer his accumulated fund into a less risky investment fund. His funds were invested in ‘Managed’ and ‘Mixed’ funds. He says that a representative of Friends Provident told him in the course of a telephone conversation that there were two funds that would suit his needs – the ‘Reserve’ fund and the ‘Fixed Interest’ fund. As a result of this conversation he decided to move to the ‘Reserve’ fund as this offered a better rate of interest.
5. Mr Roberts says that he was sent a ‘Variation of Funds’ form by Friends Provident attached to a compliments slip. He completed the form and sent it to Friends Provident, but it was returned to him stating that the ‘Reserve’ fund was no longer available. Left with no other choice he authorised the switch of his funds to the ‘Fixed Interest’ fund. He says that his interpretation of the fund was that it provided a safe investment with a guarantee of fixed interest payments.
6. Friends Provident say that Mr Roberts first contacted them regarding switching funds on 25 February 2005 and have provided a copy of a letter from them to him dated 28 February 2005, which enclosed details of all available funds together with a switch form. Mr Roberts says that he did not receive this letter or its enclosures.
7. Friends Provident say that their records show no further contact with Mr Roberts until 28 June 2005 when he telephoned to confirm switch charges and update the switch request, which he had sent the previous day to include both of the funds that he held with them. They have no record of being contacted by Mr Roberts and sending him a switch of funds form between February and June 2005. They are confident that their records accurately reflect all contact that they have with clients.
8. Friends Provident confirmed the change in investment instructions in their letter dated 4 July 2005. This letter set out the number of units surrendered in the ‘Managed’ and ‘Mixed’ funds, the unit prices used and the total fund value before the switch. It then set out in exactly the same format the number of units that had been purchased in the ‘Fixed Interest’ fund , the bid price of those units and the fund value after the switch. 

9. In early 2006 Mr Roberts telephoned Friends Provident to obtain an updated fund value. He says he was surprised to find that his fund had reduced and thought at first that it had been affected by charges. However he was advised by Friends Provident that no charges had been taken from his fund and that the reduction was purely down to fund performance. This was confirmed in a letter, dated 21 February 2006, from Friends Provident, which also enclosed confirmed that the ‘Fixed Interest’ fund was unit linked and liable to change in the stock market.
10. Friends Provident’s records show that Mr Roberts telephoned them on 3 February 2006. They wrote to him on 7 February 2006 enclosing details of the ‘Fixed Interest’ fund’s performance over the preceding five years. The covering letter explained that the ‘Fixed Interest’ fund invested in fixed interest securities and the value was likely to go up and down as interest rates changed. The letter also enclosed a complaints procedure leaflet. Mr Roberts says that he did not receive this letter. 
11. Mr Roberts again contacted Friends Provident in May 2007 when he discovered that his fund was now worth less than when he switched funds in 2005. It was during this conversation that he says he first learned of the ‘Deposit’ fund which had achieved a modicum of growth in the period since 2005. As a result he elected to make a further switch of his funds to the ‘Deposit’ fund in July 2007. Mr Roberts has calculated that at this point his fund had lost £2,241 by being invested in the ‘Fixed Interest’ fund rather that the ‘Deposit’ fund in the period since July 2005.
12. Mr Roberts completed a ‘Variation of Funds – Pension Products’ form to switch from the ‘Fixed Interest’ fund to the ‘Deposit’ fund.

SUBMISSIONS

13. Mr Roberts submits that:

· he was aware that the policy was invested in unit linked funds whose value could go up and down;

· he was not told that the ‘Fixed Interest’ fund could go down in value;

· he had switched into the ‘Fixed Interest’ fund because he thought that it was like a bank or building society account that was guaranteed not to go down; and
· when he first complained that the fund had gone down in value, he was not told of alternatives available to him
14. Friends Provident submits that:

· correspondence regarding the switch of funds commenced earlier than Mr Roberts claimed in his complaint;

· although Mr Roberts says that he discussed the available funds with Friends Provident, all staff dealing with arrangements like his are highly trained and know that the funds could go down as well as up.

· they are not authorised to give advice regarding their products, but can give information upon request;

· if asked they could have provided information regarding the lower risk funds, but under his arrangement, none of the funds were guaranteed not to go down; and
· there is no fund that they operate that is called the ‘Reserve’ fund.

CONCLUSIONS

15. There is some dispute about the facts of this case. However, it is not in dispute that Mr Roberts switched his investments from the ‘Managed’ and ‘Mixed’ funds to the ‘Fixed Interest’ fund on 28 June 2005. He made this switch after discussing alternative funds with Friends Provident, but without otherwise seeking financial advice. He felt that this was a decision that he was capable of making himself.
16. Friends Provident’s staff are not authorised under the Financial Services Act to give advice about the company’s products, although they can offer information. I have no reason to doubt that the letter of 28 February 2005 was sent although Mr Roberts says that he did not receive it. 

17. It is not probable that Friends Provident’s staff actively misinformed Mr Roberts that the funds were secure in the sense that capital value would have been protected.  First they would have known that they could not give advice, and second such a fundamental mistake is of itself improbable.  It may be that Mr Roberts had preconceptions or made assumptions that resulted in his belief that the Fixed Interest fund could not drop in value and/or that he misunderstood what he was told.  I do not find however that he was misled.

18. On his account, Mr Roberts chose to switch his funds without having any written information about the nature of the ‘Fixed Interest’ fund. Even if Mr Roberts did not receive the letter dated 28 February he could have restated his request for details of the available funds.  He may have decided that no further information was necessary because he thought Friends Provident were in some way advising him about a suitable course of action.  If so, he had misunderstood their role. 

19. I do not doubt that Mr Roberts’ recollections of events are honest.  Nevertheless, I find that there has been no maladministration on the part of Friends Provident and therefore I do not uphold the complaint against them. 
TONY KING

Pensions Ombudsman

4 August 2008
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