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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Anderson

	Scheme
	:
	Civil Service Injury Benefit Scheme (CSIBS)

	Respondents
	:
	DWP Staff Pensions (as scheme administrator)
Civil Service Pensions (as scheme managers)


Subject
Mr Anderson says that his application for Temporary Injury Benefit (TIB) was wrongly refused on the basis that he has not suffered a qualifying injury.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Civil Service Pensions because they have misdirected themselves in their reconsideration of Mr Anderson’s application for TIB.  
DETAILED DETERMINATION

Material Facts
1. Mr Anderson was born on 28 June 1951. He joined the Scottish Prison Service (SPS) on 5 August 1991 as a prison officer. He was assigned to work at HMP Noranside (Noranside).
2. On 6 January 2003, SPS transferred Mr Anderson from Noranside to HMP Aberdeen (Aberdeen). Aberdeen is approximately 48 miles away from Noranside, and 53 miles away from Mr Anderson’s home. 

3. On 14 September 2004, Mr Anderson submitted a request to be transferred back to Noranside on compassionate grounds because of his family’s health problems. He said he was anxious about his family, who have various chronic health problems, and the additional travelling time between his home and Aberdeen added to his stress as the length of the journey meant he could not return home quickly if necessary. 
4. Mr Anderson went on sick leave on 22 September 2004 suffering from stress. 
5. On 4 October 2004, a SPS Welfare Officer visited Mr Anderson at his home. Her report concludes:
“…The client reports his own health as having been good until the last few months…The client is now signed off with the diagnosis of work-related stress. 

However he identifies the travelling time between home and Aberdeen Prison as the main factor in the decline in his health. The journey involves a total of two and a half hours travelling each day. While he was able to manage his anxiety about family member’s health while he worked at Noranside, knowing he could be home in 15 minutes, this has become increasingly difficult at Aberdeen Prison. …
The client has lived with concerns about family members’ health for a number of years and has coped with emergency and the worry that he might be needed at short notice knowing that he was able to return home quickly if required. His anxiety has increased, as he has become more preoccupied with his inability to respond quickly to a crisis at home when at work. …
His own health has now deteriorated as the stress of the situation has accumulated over the last two years while working at Aberdeen Prison…”

6. Aberdeen’s Governor confirmed to SPS, on 13 October 2004, that she supported Mr Anderson’s request to transfer to a prison closer to his home. 

7. SPS referred Mr Anderson to the Occupational Health & Safety Advisory Services (OHSAS). He was examined by the OHSAS physician on 14 October 2004 who concluded, in his report dated 20 October 2004:

“You are aware of the pressures on him in his personal life and he considers that the additional travel to work in Aberdeen is restricting his ability to look after his family. In regard that reducing the total amount of stress on him is likely to benefit his recovery I would therefore support his application to be transferred from Aberdeen to Noranside…” 

8. Mr Anderson was reviewed again by OHSAS in December 2004 and February 2005. In February 2005, the OHSAS physician concluded:

“As I have mentioned previously this is a situational problem relating to Mr Anderson’s circumstances and although this does appear to be causing him to have genuine symptoms of anxiety, there is no treatment or cure other than to resolve his concerns….”    

9. SPS refused the request for a compassionate transfer and, on 13 March 2005, Mr Anderson made an informal grievance complaint against SPS on the grounds that they had unfairly refused his request for a transfer, because medical reports had shown that his health would improve if he could again work at Noranside.  
10. On 20 March 2005, Mr Anderson’s pay was reduced to half pay.   
11. Mr Anderson’s request to return to Noranside was reviewed and again rejected on 20 April 2005. Following which, Mr Anderson made a formal grievance complaint against SPS. His grievance ended when SPS agreed to his transfer on 2 August 2005. 

12. Mr Anderson’s sickness absence ended on 25 September 2005 when he returned to work at Noranside.
13. On 7 November 2005, Mr Anderson applied for TIB saying that, had SPS not transferred him to Aberdeen, the circumstances that caused his illness would not have occurred.   
14. Mr Anderson’s application was considered, and rejected, by DWP Staff Pensions (DWP). Mr Anderson was advised of the decision by way of a letter dated 23 April 2006, as follows:

“In your statement you have advised that the stress was caused by your journey time due to the extra mileage following your compulsory transfer to Aberdeen. Travel between home and your normal place of employment is not regarded as being on official duty or an activity reasonably incidental to it. The Principal Civil Service Pension Scheme rules are clear on this point. Even though your transfer was compulsory, the terms of your contract with the Scottish Prison Service state that you are a mobile grade and could be transferred at any time. I also note you were paid excess fares, however the payment of these does not mean it is an official duty…”

15. Mr Anderson appealed against DWP’s decision not to award him TIB under Stage 1 of the Internal Dispute Resolution Procedure (IDRP). 

16. DWP provided its Stage 1 IDRP response on 11 October 2006. The Specified Person concluded that “an injury suffered in the course of a journey between the person’s place of residence and his place of employment shall not be treated as falling within Rule 1.3(i)” and therefore the decision not to award TIB was correct. 

17. The Stage 1 IDRP decision was upheld at Stage 2 of the IDRP for the same reason.

18. During the course of this investigation, Civil Service Pensions and DWP reconsidered the decision not to award Mr Anderson TIB on the basis that it appeared they might have misconstrued Mr Anderson’s complaint. Following this review, Civil Service Pensions advised my office:

“Mr Anderson’s case was not rejected solely on the basis that he suffered an injury during his commute from his home to his workplace. It was recognised that Mr Anderson suffered from stress because he was anxious about his family, who had health problems, and the additional travelling time added to his stress. The travelling time reduced his time at home and he was worried that if there was a crisis at home, while he was at work, it would take him longer to get back.  
It was also recognised that the extra travelling time resulted from his transfer to Aberdeen. …Mr Anderson could have appealed against the transfer to Aberdeen or opted to move closer to Aberdeen at public expense. Instead he opted to commute to Aberdeen and claim mileage allowance. 

…The possibility of being moved to another location is part of the conditions of service for mobile grades….there is no evidence that Mr Anderson’s managers mishandled the decision to transfer him and he appears to have accepted the decision at the time. Mr Anderson transferred to Aberdeen on 6 January 2003 and did not appear to raise any issues about working in Aberdeen until September 2004. …

The welfare officer’s report of 4 October 2004 describes the poor health of Mr Anderson’s family and his anxiety over their health. She reports that Mr Anderson described his own health as “having been good until the last few months…” which indicates that Mr Anderson’s symptoms did not begin until at least a year after the transfer to Aberdeen.

It appears that Mr Anderson’s stress was wholly or mainly attributable to concern for the health of his family. He was also worried that it would take him longer to travel home in the case of an emergency, and that he found commuting a longer distance a strain. While we accept that Mr Anderson’s additional journey time resulted from a transfer to Aberdeen his domestic anxieties were such that we do not consider that his stress was an injury sustained in the course of official duty or an activity reasonably incidental to the duty.” 
Submissions
19. Mr Anderson submits:
19.1. the cause of his sick leave was SPS’s decision to compulsorily transfer him to Aberdeen and in so doing requiring him to travel in excess of 100 miles per day. Had it not been for the excessive distance:

19.1.1. he would have remained fit to work between 21 September 2004 and 26 September 2005;

19.1.2. he would not have been required to make a transfer request which  SPS would not then have been required to consider and would not have dealt with it in the protracted manner they did causing further stress. 
19.2. his travel to Aberdeen was an activity reasonably incidental to his duties. 
19.3. he did not suffer an injury in the course of any particular journey. It was the compulsory transfer to Aberdeen which caused his injury. The resulting stress was not suffered only in the course of a journey to and from work.
19.4. Aberdeen and OHSAS supported his return to Noranside on five occasions.
19.5. his family continues to have health issues which can be dealt with readily when he works close to home. The Governor of Noranside has confirmed in writing that his attendance record is excellent. 
20. Civil Service Pensions submit:

20.1.  the time taken for SPS to consider Mr Anderson’s transfer request could not have caused his stress because consideration of his transfer request took place after he went on sick leave.  
20.2.  the main cause of Mr Anderson’s stress was concern for the health of his family and his worry that it would take longer to travel home in the case of an emergency, coupled with the strain of commuting a longer distance. 
Conclusions
21. For Mr Anderson to be entitled to TIB he must have suffered an injury in the course of official duty, provided that such an injury is wholly or mainly  attributable to the nature of the duty or arises from an accident reasonably incidental to that duty. Decisions as to eligibility are, in the first instance, taken by the DWP Staff Pensions and then by Civil Service Pensions on appeal.
22. There is no dispute that Mr Anderson was suffering from stress, the dispute is whether the injury in respect of which the benefit is claimed was attributable to the nature of Mr Anderson’s duty within the CSIBS Rules.  
23. There can be no doubt from the statements made by the SPS in its letter dated 23 April 2006 that they had misconstrued Mr Anderson’s claim when they first considered his application for TIB. Mr Anderson was not alleging that the journey itself caused him stress. He said that the transfer meant he had to travel considerably further to work which, in turn, meant he was working some miles away from his family should they need him. It was therefore working that distance from home that caused his anxiety. That is quite different to the interpretation taken by SPS. Further, it is disappointing that Civil Service Pensions did not identify this error at Stage 2 of IDRP. However, Civil Service Pensions did agree to reconsider its decision in light of this point.  
24. Having reconsidered Mr Anderson’s application for TIB, Civil Service Pensions remained of the view that Mr Anderson did not qualify for TIB. Civil Service Pensions had before it Mr Anderson’s explanation of how he considered the injury had occurred by the transfer to Aberdeen and thus the further distance away from home he was working. It also had a report from the SPS Welfare Officer stating that Mr Anderson had lived for a number of years with concerns about his family members’ health but had coped with emergencies knowing that he was able to return home quickly if required. The Welfare Officer also stated that the stress of the situation had accumulated over the last two years while Mr Anderson had been working at Aberdeen.  
25. Civil Service Pensions also had before them three reports from OHSAS all of which concluded that Mr Anderson’s stress was a result of the additional distance he was working from home, which was restricting his ability to look after his family.   
26. Civil Service Pensions submit that, as SPS were doing something it was allowed to do (that is, to transfer staff who were graded as being mobile), in the absence of this being improperly done, any injury caused as a result cannot be considered to have been as a result of that decision.
27. In my view, Civil Service Pensions has clearly misdirected itself. Civil Service Pensions seems to be clearly of the view that Mr Anderson’s injury came about as a result of his longer journey to work. Rule 1.4(i) is clear that an injury suffered during a journey from home to work is not an injury in the course of duty, so I can well understand how it has reached the decision it has. 

28. However, it seems to me that there is a distinction between the journey itself, and the fact that the workplace is some considerable distance from home. It was the fact that Mr Anderson was working – carrying out his duties – so far from home, that caused the injury, not the travelling itself to get to his workplace. I do not think Civil Service Pensions has addressed Mr Anderson’s application with this in mind. 

29. The medical evidence I have seen does not suggest there was any other cause for Mr Anderson’s condition than the fact that he was working such a distance from home that he could not return quickly to his family if necessary. 
30. It follows that I uphold Mr Anderson’s complaint relating to his application for TIB and remit the decision back to Civil Service Pensions to reconsider whether Mr Anderson is entitled to such an award in the light of my comments above.

Directions
31. I direct that, within 28 days of the date of this determination, Civil Service Pensions shall reconsider whether Mr Anderson is entitled to TIB under the CSIBS and notify him of its decision with full reasons.
CHARLIE GORDON

Deputy Pensions Ombudsman

20 October 2008

APPENDIX

CSIBS RULES
The qualifying conditions for the payment of injury benefits are set out under the rules of the CSIBS, which provide:

“1.3
Except as provided under rule 1.11 benefits in accordance with the provisions of this part may be paid to any person to whom the part applies and

(i)
who suffers an injury in the course of official duty, provided that such injury is wholly or mainly attributable to the nature of the duty; or
(ii)
who suffers an injury other than in the course of official duty as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the scheme applies; or…”
1.3A
References to duty in Rule 1.3 includes activities reasonably incidental to the duty.

1.4(i) 
Subject to paragraph (ii) below an injury suffered in the course of a journey between the person’s place of residence and his place of employment shall not be treated as falling within rule 1.3(i).
1.4(ii) An injury suffered in the course of a duty journey shall be treated as an injury in the course of official duty. For the purposes of this paragraph a duty journey shall include:
(a)
between the normal place of employment and the detached duty station, and between any two points of detached duty …”

1.6(iii)
…who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to sick pay has expired and for whom the total amount of sick pay or sick pay at pension rate, together with …[certain income payable from public funds]…amount to less than the amount of guaranteed minimum income provided for in rule 1.7 for total incapacity, may be paid a temporary allowance under this section for an amount sufficient to bring the said total up to the guaranteed income for total incapacity.”  
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