27986/1


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr O Latham

	Scheme
	:
	Railways Pension Scheme (the Scheme)

	Respondents
	:
	rpmi Limited (rpmi)


MATTERS FOR DETERMINATION 

1. Mr Latham complains about the Committee’s decision to refuse his application for incapacity benefits. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT EXTRACTS FROM THE PENSION TRUST
“Clause 2B Delegation

The Trustee may delegate powers, duties or discretions to any person and on any terms (including the power to sub-delegate).  In delegating powers, duties or discretions under the Clause the Trustee shall act in accordance with Clause 2G (Fiduciary duty).”

RELEVANT EXTRACTS FROM THE RULES OF THE SCHEME
“Rule 1 Meaning of words used
“Incapacity” means bodily or mental incapacity or physical incapacity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the Member carrying out his duties, or any other duties which in the opinion of the trustee are suitable to him.
5D Early retirement through incapacity:

(1) A Member who leaves Service because of Incapacity before Pension Age having completed at least 5 year’s Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (benefits becoming payable on or after Pension Age) and rule 5B (Lump Sum on benefits becoming payable on or after Pension Age) and payable from the day after the date of leaving Service.

(2)..,

(5) A claim for benefit under this Rule shall be inadmissible if it is not delivered to the Trustee within 1 year of the member leaving Service, unless the Trustee in its discretion decides otherwise.”    
MATERIAL FACTS
3. Mr Latham was employed as a clerical supervisor with First North Western and is a member of the Northern (ex North West) Section of the Scheme.  In 1999 it was proposed that his job be relocated from Chester where he lived, to Manchester.  On 21 July 1999 he attended a meeting with, but he says was not examined by, the occupational physician, Dr Pilling who reported:

“…He is in poor shape for 44.  He is grossly overweight, has a heart condition, and has anaemia.  
I cannot see how he could possibly relocate from Chester to Manchester, he just could not cope. 

…I have given him guidance on weight reduction, which could improve his well being enormously if he were committed and successful. 

…He does not satisfy ill health retirement criteria as he could with effort improve his fitness.
As he has worked for the Railway for 25 years, one would hope that a credible attempt could be made to find him work in or near Chester.

His appearance will go against him if he has to search for work on the open market.”
And consultant cardiologist, Dr Bray on 22 July 1999, who reported:

“You have a condition known as sub aortic valve diaphragm…This is of moderate severity…it seems quite likely we will be recommending an operation at some stage.  I would view this as a moderately serious condition with the potential to deteriorate and we would normally avoid extreme mental or physical fatigue with conditions such as this.”  

4. The structure of the Scheme is such that the Trustee has overall responsibility and holds all the assets.  The Trustee is a corporate body, owned by all the employers in the railway industry together.  rpmi is a wholly owned subsidiary of the Trustee and responsible for the day to day administration of the Scheme, acting under delegated authority from the Trustee.  The Trust provides at Clause 2B and Appendix 5 that each section of the Scheme may set up a Pensions Committee to exercise control over its own arrangements.  For those sections that do not establish a Pensions Committee, the Trustee exercises any discretionary powers in respect of that section.  In this case the Trustee, through a sub group called the Trustee Pensions Committee (the Committee) dealt with Mr Latham’s application.

5. Mr Latham was deemed incapable of making the journey from Chester to Manchester and was made redundant and left service on 2 October 1999, at the age of 44 but did not apply for incapacity benefits until 6 September 2005.

6. The Scheme’s medical advisers requested and were provided with, a medical report from consultant cardiologist Hai Shiang Lee on 1 November 2005:

“Mr Latham is a 50 year old gentleman who is under my care with moderate to severe sub Valvular aortic stenosis…Mr Latham has a past history of hypothyroidism on replacement therapy and pernicious anaemia.  He is also significantly overweight….We are planning to continue to treat Mr Latham medically and I have advised him to lose a significant amount of weight…His prognosis is moderately good for the medium and long term.  Although clearly he would be unable to work at any time in the future because of his symptoms which he has had since 1999.”
7. On 16 January 2006, Mr Latham’s GP, Dr Sowerby, provided his report to the senior occupational physician, Dr Thomas:
“…In summary his main complaints are:

1)
Sub valvular aortic Stenosis (sometimes called sub Valvular aortic membrane) with a measured gradient of 46 mmHg on pull back catheter but a gradient above 100 mmHg on echocardiogram.

2)
Obesity

3)
Hypothyroidism

4)
Pernicious anaemia.

His main symptoms are breathlessness on exertion and the main worry is that there might be further deterioration in heart function…

…I understand that Dr Lee, Cardiologist, believes he will have difficulty working at any time in the future and I understand he has written to Dr Marion Guess via the BUPA Pensions Unit in Grays Inn Road to this effect.

I also believe that ill health retirement is his only sensible option.”

8. On 1 February 2006 Dr Thomas completed part C of Mr Latham’s application form, by stating:
“Having carefully reviewed the case and the reports available to me, and having today carried out a clinical examination, I have completed the PM30 which I enclose.  Despite his relative youth in retirement terms, this man is not capable of work in any capacity, and given that he is not a surgical candidate, I do not forecast any improvement in his condition.  Deterioration can however be expected.  It is therefore my opinion that he fulfils the criteria for the payment of incapacity benefits.”

9. On 21 February 2006 occupational health physician, Dr Aidan Challen provided his report:

“Consideration of Incapacity 

a.
‘The member must suffer from bodily or mental incapacity or infirmity’
Mr Latham is suffering some Sub-Valvular Aortic Stenosis, Pernicious Anaemia, Hypertension, Hypothyroidism, Heart Muscle Damage, Obesity and Colonic Polyps.

The results of this spectrum in illnesses will grossly diminish his exercise tolerance, Dr Thomas is his report noted ‘It was a major effort for him to walk the length of the department, and he became breathless very easily.

b.
‘Such infirmity must not be temporary’
The prognosis of this spectrum of diseases is such that it is without doubt ‘more than temporary’.

Any improvements in his underlying conditions the result in improved functional abilities will be achieved at a very slow rate of progress.  Cardiac surgery is not feasible.

c.
‘The incapacity or infirmity must be such as to prevent the member from performing his duties.’ 

The report of Dr David Thomas states quite clearly ‘this man is not capable of working in any capacity’.

d.
‘The incapacity or infirmity must be such as to prevent the member from performing any other duties, which in the opinion of the trustees are suitable for him.’
See statement in C above.” 

10. At its meeting held on 10 May 2006 the Committee agreed to exercise its discretion under Rule 5D (5) and considered Mr Latham’s application as at the date of leaving.  In their letter dated 16 May 2008, the Committee told Mr Latham, that his application had been rejected, because it was not satisfied from the medical evidence available that he was not or would not have become capable of undertaking any other duties.

11. Mr Latham replied on 19 May 2006, requesting copies of the medical evidence considered by the Committee, so that he could prepare an appeal.  Mr Latham was provided with copy documentation on 25 May 2006 and advised to apply under the Scheme’s internal disputes resolution (IDR) procedures, which he did, on 6 July 2006.   In his letter of application, Mr Latham enclosed a copy of a letter from his consultant cardiologist, Dr Hai Shiang Lee, dated 3 July 2006:
“ ..at the time of leaving service in 1999 and since then Mr Latham was permanently incapacitated in that he was unable to perform his duties in any job within the rail industry or in any other working environment outside the rail industry”
And a copy of a letter from rpmi to him dated 30 October 2005:

“…I can confirm that at the time of your redundancy due to the relocation of the Accounting Office from Chester to Manchester it was felt by the company Doctor that you would not be able to undertake the journey to Manchester unless there was an improvement in your health.”

12. On 28 July 2006 the Scheme’s medical advisers wrote to Mr Latham’s GP requesting a copy of his medical file.  On 12 August 2006, Mr Latham provided a further report from his GP:

“I can confirm that Mr Latham has been incapacitated by his medical condition over the last few years and that I see no prospect of him becoming fit enough to resume his employment, either within or without, the rail industry.”

13. Occupational physician Dr McKenzie provided his report dated 24 August 2006 in which he had isolated two health problems: a heart murmur diagnosed in 1987 and anaemia diagnosed in 1990.  He commented that the anaemia had been subsequently corrected, with vitamin B12 injections, but that Mr Latham’s breathlessness, caused by his heart condition, had been exacerbated by weight gain.  He said it was unclear why Mr Latham had stopped work in 1999, but that breathlessness on exertion had appeared at that time and his treating specialist had considered it would have been impossible for him to have endured the journey from Chester to Manchester, where his job had then been relocated.

14. Mr Latham was provided with a stage one response on 1 September 2006 upholding the Committee’s decision and was informed that his application has been submitted under stage two, to the Committee.

15. On 17 October 2006 occupational physician Dr Preston provided his opinion:  

“…It is clear that Mr Latham had a pre-existing underlying medical condition that was causing him symptoms prior to his leaving his post.  It also appears that he was coping with the work at that time but there is medical evidence to confirm that he was short of breath on exertion and that he was already working near to his full capacity at that time.

There was a medical decision made that he was not fit to be relocated to Manchester and it would be my understanding that he was therefore unfit for his own post at the time he left service.

I have no information about his commute to work in Chester, but his limited ability for physical exertion would have been a factor in his ability to commute.  I note the advice of Dr Pilling that any alternative employment should be considered in the Chester area.

At that time it would also have been appropriate for occupational health advice to have taken into account the cardiologist’s advice to Mr Latham that he should avoid extreme mental or physical fatigue in his condition.

Subsequently I note the opinion of his Cardiologist, stated in a letter dated 1 November 2005, namely that “Mr Latham…clearly…would be unable to work at any time in the future because of his symptoms…”

Following my perusal of the records conclude the following:

1.
In my opinion Mr Latham was unfit for the normal duties of his post from the point where his post was relocated to Manchester.

2.
He was just about coping with the post in Chester before relocation, although concessions were being made to help him.

3.
He had a pre-existing medical condition, causing symptoms that had the capacity to worsen.

4.
At the time he left employment he would have been fit to continue in the same type of employment arrangements that were in place in his post prior to its restructuring and relocation.  However, this was already a fragile situation as Mr Latham was already starting to struggle.

With hindsight we can observe that Mr Latham has indeed continued to deteriorate in terms of his physical health to a point where he has been deemed unfit for all work.  It seems that the issue of relocation brought to light the fact that he was already struggling at the time that he left employment.  Any re-deployment would have needed to take into account his limited exercise tolerance and his need to avoid mental and physical fatigue.  Retraining and a new working environment would have had its own stresses and one can only speculate about how well he would have managed in the context of his health problems.”   

16. The Committee met to reconsider Mr Latham’s application on 8 November 2006 and in addition to the evidence it had already seen on 10 May, the Committee had before it, Dr Preston’s report, reports from Mr Latham’s GP and details of his state incapacity benefits.  The Committee wrote to Mr Latham on 10 November 2006 saying that in considering his case again the new medical evidence provided had not influenced the Committee to change its view that his incapacity at the time of leaving service should not have prevented him from undertaking remunerative employment.  
17. On 17 November the Secretary to the Committee wrote to Mr Latham giving further the reasons for the rejection of his appeal.  He said:

“The evidence available for the period around leaving your work in October 1999 did not lead the Committee to conclude that you were sufficiently incapacitated at the time that you were unable to do your own job, if it remained in Chester, or any other suitable duties in that area.  It is for that reason that your claim was denied.”
18. Mr Latham sought advice from the Pensions Advisory Service (TPAS) prior to bringing a complaint to my office.

CONCLUSIONS
19. The Committee agreed to consider Mr Latham’s application, exercising discretion to do so although it was made outside the one year time limit.  In the particular circumstances I can well understand why they might have done that (though I have not seen their reasons).  Mr Latham stopped work when his job moved and he was too ill to follow it. In the circumstances, even though he was made redundant by his employer, it was possible that at the time he fulfilled the Incapacity definition.  On deciding to consider the medical evidence, the Committee would have had to set aside, as evidence of his capacity to work, the simple possibility that if the job had not relocated Mr Latham might in fact (as opposed to merely could) have stayed in post. That would have been a preliminary issue, which if decided against Mr Latham, would be inconsistent with their decision to review the medical evidence at all.
20. Having exercised discretion to allow the application several years after the event, the Committee should have been considering whether the medical evidence available at the time of their consideration indicated whether Mr Latham fulfilled the definition at the time he left.  This is not the same as establishing what the medical evidence would have indicated in 1999, if it had been available.  I say this for clarity, not because the Committee evidently took the wrong line.
21. Almost all of the evidence dates from the time of the application in 2005 and 2006. It is conclusive that Mr Latham was not by then capable of any work.  Evidence as to the position in 1999 is less clear.
22. In 1999 Dr Pilling suggested, though not as a result of any formal examination, that Mr Latham was capable of working.  He also said, though not as part of a formal consideration, that Mr Latham did not fulfil the early retirement criteria. 
23. Dr McKenzie advised the Committee in August 2006 that the medical condition responsible for Mr Latham’s incapacity for any work had appeared at around the time that he left work in 1999.  Similarly, Dr Preston, in October 2006, concluded that the issue of relocation had brought to light that Mr Latham was already struggling and he was unable to say, given his condition then, whether Mr Latham would have managed with a new working environment.  

24. Further, consultant cardiologist, Dr Lee, advised in November 2005, that Mr Latham ‘..would be unable to work at any time in the future because of his symptoms which he has had since 1999.”  Later, on 3 July 2006 he concluded that “…at the time of leaving his service in 1999 and since then Mr Latham was permanently incapacitated in that he was unable to perform his duties in any job within the rail industry or in any other working environment outside the rail industry.”
25. For the Committee to decide that Mr Latham was not in Incapacity in 1999, when he obviously was in 2005/6, there would need to be substantial evidence of a change in his condition.  None of the reasons given to Mr Latham or to my office point to such a change and the evidence is against there having been one.
26. The given reason was that the Committee was not satisfied that Mr Latham was not able to carry out his own job (if had still existed) or other suitable duties in 1999. That adds almost nothing to saying that he did not fulfil the Incapacity definition.  I do not know, and neither does Mr Latham, whether the Committee decided that he was:

· able to carry out his duties (and so had in their view fact left voluntarily or due to redundancy or dismissal – it would not matter which);

· not able to carry out his duties, but only temporarily so;

· more than temporarily unable to carry out his duties, but able to carry out some other suitable duties (and if so what).
27. It is my conclusion that because the Committee’s conclusions are apparently inconsistent with the evidence and no clear reasons have been given that explain why that should be, they should be regarded as unsafe.  I therefore uphold the complaint against rpmi.

28. I have been told that the Committee will not meet again until September.  Whilst this seems to me to be a decision that could possibly (if its constitution permits) be made by the Committee off the papers and without a meeting I shall not require it to do so.

DIRECTIONS
29. I direct rpmi (through the Committee) as soon as is practicable to re-consider all the medical evidence obtained so far and such further evidence as they may require or Mr Latham may submit and to determine whether Mr Latham should be paid an ill-health early retirement pension.   

30. This direction is to be carried out, and the conclusions are to be notified to Mr Latham, with reasons, and in any event within 84 days of the date of this Determination. 

TONY KING

Pensions Ombudsman

23 July 2008
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