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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B S Craddock

	Scheme
	:
	Teachers’ Pension Scheme (the “Scheme”)

	Respondents
	:
	Capita – Teachers’ Pensions (the “Administrator”)

Department for Children, Schools and Families (the “Scheme Manager”)


Subject
Mr Craddock disagrees with the method of calculation of his Scheme benefits. He believes that he was given insufficient and misleading information about the calculation of his retirement benefits prior to his final return to pensionable employment, such that he was unable to plan his retirement to optimise his benefits.

The Ombudsman’s determination and short reasons

The complaint cannot be upheld because:

· The Administrator has correctly interpreted and applied Regulation E31 of the Teachers’ Pensions Regulations;
· The Administrator was not required to advise Mr Craddock of the effect of the Pensions Increase Act 1971 unless specifically asked;
· The Administrator has interpreted and applied the Pensions (Increase) Act 1971 in a way that benefits Mr Craddock.

DETAILED DETERMINATION

Material Facts
1. Mr Craddock was born on 22 November 1933. He had a number of separate periods of membership of the Scheme:

1 September 1959 to 31 August 1963
4 years


1 January 1966 to 31 August 1967
1 year 243 days

14 February 1972 to 31 May 1972
107 days


1 September to 18 November 2003 (irregular part time)
3 days

2. Pensionable service for the first two periods of employment was extinguished on 25 March 1968 when Mr Craddock took a refund of his pension scheme contributions. He had no entitlement to preserved benefits at that date since there was a requirement that he should have a minimum of ten years’ qualifying service and he had only accumulated 5 years and 243 days.

3. Mr Craddock re-entered pensionable service on 14 February 1971. The qualification period for entitlement to preserved benefits was reduced to five years for leavers after 1 April 1972 by the Superannuation Act 1972, but when Mr Craddock left service for a third time on 31 May 1972 his qualifying service only amounted to 107 days.

4. Mr Craddock re-entered pensionable service on an irregular part time basis shortly before his 70th birthday. By the time he attained age 70 he had accumulated a further three days’ pensionable service, giving a total of 110. This on its own would not have been sufficient to entitle him to preserved benefits but for the fact that during this brief period of employment he had elected to repay the contributions that had been refunded in 1968 in order to reinstate his pre 1972 pensionable service. His qualifying service therefore amounted to 5 years 353 days.

5. Having established that Mr Craddock was entitled to benefit by virtue of having sufficient qualifying service, the Administrator then calculated his pensionable salary, as defined under Regulation E31 the Teachers’ Pensions Regulations S.I. 1997/3001 (the 1997 Regulations) (see Appendix):

1 October 2003 – 18 November 2003          3 days at £23,402.00 
£  192.35

1 April 1972 – 31 May 1972                      61 days at £  2,687.00
£  449.06

14 February 1972 – 31 Mar 1972               46 days at £  2,494.33     
£  314.35

1 July 1967 – 31 August 1967
        62 days at £  2,068.75     
£  351.40

1 April 1967 – 30 June 1967                     91 days at £   1,937.50 
£   483.05

20 December 1966 – 31 March 1967      102 days at £   1,887.50    
£   527.47

Average salary for last 365 days service                                         
£   2,317.68

6. Mr Craddock’s pension entitlement under the Scheme at age 70 was therefore:

5 353/365  x  2317.68  ÷ 80  =  £172.87 per annum


and his lump sum entitlement was:




172 .87  x  3  =   £ 518.62.

7. However Regulation 4 of the Pensions (Increase) Act 1971 (the 1971 Act) (see Appendix), introduced an alternative method of pension calculation for a teacher who had a break in service and who at that point had sufficient service to qualify for a pension, but had not drawn the benefit before re-entering pensionable service. Under this method, total pensionable service and pensionable service calculated at the break in service are used; the resulting benefits being revalued to date of retirement, using indexation factors under the 1971 Act.

8. The alternative calculation of pensionable salary was:

	1 April 1972 – 31 May 1972                 
	61 days at  £ 2,687.00  
	 £  449.06

	14 February 1972 – 31 March 1972         
	46 days at  £2,494.33
	£  314.35

	1 July 1967 – 31 August 1967                      
	62 days at  £2,068.75
	£  351.40

	1 April 1967 – 30 June 1967                          
	91  days at £1,937.50
	£  483.06

	Before 31 March 1967                       
	105 days at £1,887.50
	£  542.98

	
	
	

	Average salary for 365 days prior to break in service     
	
	£ 2,140.85


9. The pension calculated under the provisions of the 1971 Act, based on the alternative pensionable salary of £2,140.85, was  £159.67 p.a. which when revalued up to the date of the last pension increase date prior to retirement amounted to £1,360.67 p.a. The alternative calculation resulted in a cash sum figure of £479.04 which when revalued to date of payment amounted to £4,148.82.

10. The pension and lump sum calculated on the alternative basis provided by the 1971 Act, resulted in a larger benefit than the entitlement provided under the 1997 Regulations, and thus it was the higher level of benefit that was put into payment.

Mr Craddock’s view  
11. He wrote to TPA on 30 June 2002 explaining that he intended to take up temporary teaching with a view to repaying the scheme contributions refunded in 1968. In that letter he requested details of the amount required to be paid, how repayment would be arranged, and details of his pensionable service following the repayment of contributions. He also asked for an estimate of his benefits on the assumption that his contributions were repaid. He says that the requested information was not provided to him, but had it been, he could have re-entered pensionable service for 365 days to prevent the use of a hypothetical salary.

12. The only information given to him prior to re-entering employment in 2003 was contained in the booklet entitled ‘A Guide to the Teachers’ Pension Scheme’. Page 1 states that Final Average Salary is the highest amount of full salary for any consecutive 365 days, whether continuous or not during the last three years of reckonable service. Page 20 of the booklet states that preserved pensions and lump sums are also increased (by index linking) so that they keep their value. Page 20 of the booklet also states that service reinstated by repayment of withdrawn contributions will count in the normal way for calculation of retirement pension and lump sum.

13. There are three possible periods for the calculation of final average salary: period ending 18 November 2003; period ending 31 May 1972; and the period ending 31 August 1967. Each of them being indexed to 2003.

14. He calculates average salary to 31 August 1967 to be £1,930.75 which when multiplied by an indexation factor of 11.649 given by TPA, results in a final average salary of £22,491.50.

15. His returned contributions were not used in the normal way but subjected to the application of a hypothetical salary.

16. He should have been given an explanation of how the alternative method of calculating his benefits under the 1971 Act would apply to him so that he could have re-entered reckonable service for long enough to change the method of calculation – specifically to prevent the use of a hypothetical salary.

The Scheme Manager’s view:

17. When Mr Craddock left pensionable employment on 31 August 1961, he had not qualified for retirement benefits. When he left employment on 31 May 1972 he had not qualified for retirement benefits. He only became qualified by reinstating his service between 1959 and 1967, which he did in May 2004.

18. The Scheme aggregates all periods of pensionable service, and benefits are based on total service and average salary, unless the 1971 Act  provides a better benefit.

19. Where salaries have not increased at least in line with RPI, the 1971 Act  serves to protect the value of any benefits to which a person becomes entitled at each break in service. The 1971 Act only took effect in relation to pensions paid on or after 1 September 1971.

20. Although Mr Craddock did not qualify contemporaneously for benefits when he left service on 31 May 1972, following reinstatement he was deemed to have qualified for the purposes of the 1971 Act.

21. Contemporaneously or otherwise, Mr Craddock was not qualified on 31 August 1967 and he only achieved qualification by being in pensionable service on 1 April 1972, and reinstating the earlier service.

22. The Administrator offered no submissions itself but said that it was satisfied with the position taken by the Scheme Manager.
Conclusions
23. Mr Craddock questions the basis of calculation of his pensionable salary used in determining his retirement benefits under the Scheme. The Administrators are bound by the rules of the Scheme as laid down in the 1997 Regulations. 

24. I find that the Administrator has correctly interpreted and applied rule E31 of the 1997 Regulations when calculating Mr Craddock’s entitlement.

25. For teachers with broken service, there is a supplementary calculation set out in Regulation 4 of the 1971 Act  which seeks to ensure that the value of a teacher’s benefit accrued prior to any break in service is not eroded by the effects of inflation. 

26. Mr Craddock’s argument appears to be that he had a number of breaks in service, and that his pensionable salary should have been based on the last 365 days earnings prior to the break in service at 31 August 1967, revalued to November 2003 when he retired. I find that his reasoning is flawed because regulation 4(2) of the 1971 Act relates to an individual whose service has terminated in circumstances such that he is, or may become, eligible for a pension without rendering further reckonable service.

27. At 31 August 1967, Mr Craddock was not entitled to preserved benefits nor would have become so entitled without completing further reckonable service and therefore Regulation 4(2) could not apply to him at that date. In any event, the provisions of the  1971 Act  did not come into force until September 1971.

28. At 31 May 1972, Mr Craddock was not entitled to preserved benefits although that position was changed retroactively once he had reinstated his earlier periods of service, effectively giving him 5 years and 353 days qualifying service at that date. The provisions of the 1971 Act could therefore be applied to calculate his pensionable salary using the 365 days pay prior to that particular break in service.

29. For these reasons I do not uphold this part of Mr Craddock’s complaint against either the Administrator or Scheme Manager.

30. Finally Mr Craddock complains that he was not given details of how the 1971 Act would apply to the calculation of his benefits, and that had he been aware, he could have re-entered service earlier to have increased his final pay and thus avoid the application of an hypothetical salary. The Administrator and Scheme Manager were required to provide Mr Craddock with general information with regard to the provisions of the Scheme. They did not need to provide Mr Craddock with specific advice on how to take advantage of the provisions of the Scheme.  I therefore do not make a finding of maladministration and consequently do not uphold this part of the complaint against the Administrator or the Scheme Manager. 

31. Mr Craddock had access to the booklet entitled ‘A Guide to the Teachers’ Pension Scheme’ and knew that his benefit would be based on his last 365 days’ salary and that most of that salary would have been earned in 1972 and before. Had this been of concern to him then he could, as he says, have re-entered pensionable service earlier so that more of the earnings being taken into account related to that final period of service. Such a decision was not reasonably dependent on a response to his letter dated 30 June 2002, as Mr Craddock suggests.  So it would not be possible for me to find that the consequence of that letter not being responded to (if in fact it was not) was that he did not rejoin pensionable service. As matters stand, he has benefited from the alternative method of calculation which has maintained, to a degree, the value of his earnings in 1972. 

TONY KING

Pensions Ombudsman

9 September 2008


Appendix   
Regulation E31 of the Teachers’ Pensions Regulations S.I. 1997 / 3001

(1) Subject to paragraph (11), a person’s average salary –

(a) where the material part of his average salary service is one year or more, is his full salary for the best consecutive 365 days of that part, and

(b) in any other case, is the average annual rate of his salary for that part.

(2) In determining, for the purposes of paragraph (1), what are the best consecutive 365 days of the material part of the person’s average salary service, days on which the person is not in pensionable employment are disregarded

(3) …

(4) The material part of a person’s average salary service is – 

(a) where the person has less than 3 years of such service, the whole of it, or

(b) in any other case, the last 3 years of it/

(5) In determining the material part of a person’s average salary service, periods when the person was not in pensionable employment shall be disregarded and accordingly the period of 3 years referred to in paragraph (4) may be discontinuous.

Section 4 of the Pensions Increase Act 1971

Effect of re-employment

(1) Where a person has been in receipt of an official pension in respect of any service, and in consequence of any further service rendered by him the pension falls to be recalculated as to its basic rate and to be treated for purposes of this Act as beginning at a later date, then the rate of the pension as recalculated, with any increase under this Part of this Act apart from this section, may be further increased up to the rate, if it is higher, at which the pension would have been payable with any such increase if –

(a) the further service had not been rendered; and

(b) where the pension is one of those specified in subsection (4) below and the recalculation is on the basis there mentioned, the length of the previous service had been increased by the length of the further service.

(2) Where a person has terminated his service in circumstances such that he is or may without rendering further reckonable service becomes eligible for an official pension, but has not been in receipt of that pension before rendering further service in consequence of which the pension falls to be recalculated or to be calculated on a different basis, subsection (1) above shall apply as it would apply if he had been in receipt of the pension before rendering the further service.

(2A) In subsection (2) above “reckonable service”, in relation to a person and his official pension, means service which falls to be taken into account in calculating the basic rate of pension.

(3) …

(4) Subsection (1)(b) above shall apply to pensions specified in paragraphs 4, 18 to 20A and 50 of Schedule 2 to this Act, and also to those specified in paragraphs 22(b) to 23A if computed under the Superannuation Acts 1834 to 1949, but shall apply only in a case where the recalculation falls to be made by reference –

(a) to the aggregate of the further service and the previous service; and

(b) to emoluments attributed to a period immediately preceding the termination of the further service not lower than the emoluments by reference to which the pension was to be calculated before the further service.
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