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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Campbell

	Scheme
	:
	Local Government Pension Scheme (Scotland)

	Respondent
	:
	Strathclyde Pension Fund (SPF)


Subject
Mr Campbell says SPF failed to inform him that his benefits from the Scheme would be subject to clawback on his final retirement.
The Ombudsman’s determination and short reasons

The complaint should be upheld.  Whilst the regulations of the Scheme have been correctly applied, Mr Campbell suffered financial loss as well as distress and inconvenience because of maladministration by SPF.
DETAILED DETERMINATION

Material Facts
1. SPF is administered by Glasgow City Council on behalf of the scheduled and administered bodies in the West of Scotland.

2. Members are required to contribute to the Scheme, which is contracted-out of the State Earning Related Pension Scheme.
3. Mr Campbell retired from Glasgow City Council on 4 August 1996 and was awarded an early retirement pension from the Scheme.  The pension was enhanced by 10 years of Compensatory Added Years awarded under the Local Government (Compensation for Premature Retirement (Scotland) Regulations 1979, now replaced by the Local Government (Discretionary Payments and Injury Benefits (Scotland) Regulations 1998 (the 1998 Regulations).  A “Notification of Retirement Benefits”, dated 23 July 1997, said:

“Your pension is payable for your lifetime, except that if you take up further employment with any employer who participates in the Local Government Superannuation Scheme, the pension may be reduced or suspended, since the combined income from your new employment and your new pension must not exceed your pay immediately before your retirement.  If you do become so employed you must let me know so that I may assess the affect on your pension and you must also inform your new employer that you are receiving a Local Government Pension.”

4. On 22 May 1997, Mr Campbell became employed by Inverclyde Council and re-joined the Scheme on 1 September 1997.  He elected to backdate his membership of the Scheme to 22 May 1997.
5. In a letter to Mr Campbell dated 9 March 1999, SPF said that it had recently received confirmation of his commencement date in the Scheme and salary and, as the new salary plus his pension did not exceed his rate of salary at the date of his first retirement, his pension would not be affected by his re-employment.
6. Annual statements of benefits for the Scheme provided to Mr Campbell by SPF during his second period of membership of the Scheme made no mention of any further restriction applying to his final benefits from the Scheme.
7. SPF says that occasional references about a further restriction, the “clawback” provision of the 1998 Regulations, were made in annual “Pensionsnews” newsletters sent to all pensioners, one of which was issued in November 2004.  Mr Campbell says that he did not receive all of the newsletters and says that the November 2004 newsletter was, in any event, many years after the key dates of 1996 and 1997.
8. Mr Campbell retired from Inverclyde Council on 17 October 2006 and received a lump sum of £4,202.72 and an annual pension of £1,395.37 from the Scheme, all of which related to his period of pensionable employment with Inverclyde Council.

9. In a letter to Mr Campbell of 12 January 2007, SPF said:

“On checking our records I realised that as you had recently ceased your employment with Inverclyde Council your original Compensatory Added Years (CAY) benefits should have been subject to a clawback reduction.

The above regulations state that you cannot accrue more service that you could have attained had you not retired but remained in employment to age 65.  Note: Compensatory Added Years count as service. …

Due to the length of your re-employment your CAY awarded on your original retirement will need to be adjusted as follows:-

Pensionable Service
13 years 277 days

Compensatory Added Years
10 years 000 days

23 years 277 days

Re-employment period 22/5/1997 – 17/10/2006
  9 years 149 days

33 years   61 days

Less attainable service to age 65
24 years   11 days
Excess service
  9 years   50 days

You were originally awarded 10 years added years but in accordance with the above regulations your compensation benefits must be reduced by the above excess[.]  The reduction to your compensation pension and lump sum is as follows:-

CAY pension

 9y 50/365 x £9227.58

80
= £1053.90 PA + £289.32 (adjustment to PI)

Lump Sum

3 x 9y 50/365 x £9227.58

80
= £3161.74

As the above reduction should have come into effect from 18 October 2006 and overpayment of CAY pension has occurred to the amount of £390.08 and the overpayment of the lump sum of £3161.71 requires to be recovered by suspending the payment of the reduced CAY pension until full recovery.  I would expect this to take approximately 31 months commencing 1 February 2007.”

10. In a further letter to Mr Campbell dated 22 January 2007, SPF said:
“Should you decide to pay the overpayment of £3551.79 [£390.08 CAY pension and £3,161.71 lump sum] as a lump sum your Compensatory Added years (CAY) would be reduced by £1,343.22 per annum, bringing your gross monthly pension down to £433.75.  If you decide against paying a lump sum then your CAY will be reduced by £1343.22 per annum to £1412.76 per annum and then be withheld completely for approximately 31 months.  This would result in a gross monthly pension of £315.99 until the overpayment had been recovered.”
11. Mr Campbell’s pension has been reduced by an amount of £1,343.22 per annum from 1 April 2007.  
Mr Campbell’s position
12. Mr Campbell says:

· He had planned his retirement of the basis of receiving both of his Retirement Pensions from the Scheme.
· On the strength of the benefits notified he had booked and paid for a holiday for him and his wife on 19 December 1996.  The holiday was funded out of the lump sum and cost £1,478.  The booking was non-refundable and, consequently, SPF’s later notification of the clawback caused the holiday to become a burden rather than a pleasure.
· He was not informed that the Compensatory Added Years awarded by Glasgow City Council were conditional.

· The only condition ever highlighted by SPF was that his new salary plus pension in payment could not exceed his previous retirement salary, a condition that was not breached.
· His second period of membership of the Scheme was virtually extinguished by the clawback applied and he gained little value for the contributions he paid for that period of membership.
· Had be been made aware of the clawback provision, he could have sought re-employment outside of Local Government.

· The reduction of his benefits after his retirement caused him a totally unexpected reduction in the standard of his living and much distress and inconvenience to both him and his wife.

· He asks that the clawback be reversed and the amounts already paid returned with interest.
SPF’s position
13. SPF apologises for the fact that Mr Campbell was not made aware that his final retirement benefits could be subject to clawback and that he was not informed about this until after his final retirement.

Conclusions
14. SPF has accepted that the failure to have informed Mr Campbell about the clawback provision was maladministration.
15. Mr Campbell says if he had he known about the clawback, he would have sought re-employment other than in Local Government.  I accept that.  My reasons are first that doing so would have guaranteed no reduction in Compensatory Added Years and second that Mr Campbell paid contributions to LGPS for which he has in effect received no benefit. So he could have taken a less well paid job that did not carry a pension and been no worse off than he is now.  Indeed, if Mr Campbell had obtained other employment that had been non-pensionable, he could have received some additional benefits from the State Earning Related Pension Scheme related to the earnings from that other employment, albeit he would have been liable for National Insurance contributions at the higher contracted-in rate on those earnings.

16. So in my judgment if Mr Campbell had been properly informed he would not now be suffering the reduction in Compensatory Added Years.
17. SPF caused further maladministration in that Mr Campbell was not informed about the clawback until after he had been paid benefits based on his pensionable service in the Scheme with Inverclyde Council.
18. Mr Campbell set aside part of the lump sum to pay for his holiday.  The lump sum was then reduced from £4,202.72 to £1,041.01, which was less than the cost of the holiday of £1,478.00, and he was unable to mitigate the over expenditure by obtaining a refund.

19. Mr Campbell suffered distress and inconvenience because of SPF’s maladministration and I make an appropriate additional award below for this injustice. 
20. I uphold the complaint.
Directions

21. I direct that, within 28 days of the date of this Determination, SPF shall reinstate the full amount of Mr Campbell’s pension with effect from 1 April 2007 and pay to him the arrears of the monthly instalments of pension due, with interest at the appropriate rate to the date of actual payment. 
22. In addition, SPF shall also pay to Mr Campbell £250 as suitably modest recompense for the distress and inconvenience caused by its maladministration.
TONY KING

Pensions Ombudsman

30 September 2008

- 1 -


