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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss T Banner

	Scheme
	:
	The NHS Pensions Scheme (the Scheme)

	Respondents
	:
	St Mary's NHS Trust (the Employer)
NHS Business Services Authority (the Managers)


Subject
· Miss Banner has complained about the time taken for her ill health early retirement application to be accepted.
· She has also complained about the length of time the Employer kept her in a ‘no pay’ situation.

· She further complains that she has received no acceptable explanation about the overpayment of her pension and has had her income reduced.

The Deputy Ombudsman’s determination and short reasons

The complaint should not be upheld because: 
· The Scheme Managers could not begin to pay ill health benefits until Miss Banner had officially left service.
· Whilst she was in a ‘no pay’ situation the medical evidence indicated that she would not qualify for ill health early retirement benefits under the Scheme Regulations. 

· Miss Banner has not lost out financially and she is being allowed to retain her pension overpayments in recognition of the distress and inconvenience she has been caused.
DETAILED DETERMINATION

Provisions of the Scheme

Regulation E2 of the National Health Service Pension Scheme Regulations 1995 (the Regulations) states:

‘(1)  A member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation if he has at least 2 years’ qualifying service…
…(6)  If the member has more than 10 years’ pensionable service and has not reached age 60, the pension will be based on the shortest of –

(a) the member’s actual pensionable service increased by a period of 6 years 243 days;

(b) the pensionable service the member could have completed if he had stayed in pensionable employment until age 60; and

(c) 40 years’ pensionable service’
Regulation C2 (1) states:
‘In these Regulations, “pensionable service” is service which counts both for the purpose of ascertaining entitlement to benefits under these Regulations and for the purpose of calculating them and means, subject to paragraph (2) the aggregate of the following…any period of pensionable employment in respect of which the member contributes to the scheme under regulation D1 (contributions by members)…’
Regulation P1 (5) states:

‘If a member fails to pay any contributions which are required to be paid to the scheme in respect of a period of absence to which this regulation applies the member will be treated as having left pensionable employment except that no refund of contributions or other benefit shall be payable unless the member actually leaves pensionable employment.’

Material Facts
1. Miss Banner began work for the Employer as a Ward Administrator on 9 August 1974.  She joined the Scheme on 1 July 1979.  On 5 January 2003, she sustained an injury resulting from a fall down some stairs at home.  She then began a period off work that lasted until her employment was terminated on 24 November 2005.  At this time, she began to receive ill health early retirement benefits from the Scheme.  Miss Banner had been receiving full sick pay until 21 July 2003.  She then received half pay until 20 October 2003, when she commenced a period of nil pay.
2. In April 2003, Miss Banner was referred by the Employer to Occupational Health Services at St Mary’s Hospital (Occupational Health).  The Deputy Head of Occupational Health wrote to the Employer having examined Miss Banner and said:

‘Trudy returned to the Occupational Health department at 13.00hrs following the trial of work on the ward that morning.  On assessment, her left ankle area was swollen and she had both pain and restriction in the area.  She is currently not fit to return to work but I will write to her consultant for information on her condition and I will ask Dr Waldron to do a referral for a MRI scan of her left ankle.’

3. In October 2003, Miss Banner saw Dr Waldron, Consultant Physician at Occupational Health.  He wrote to the Employer and said:

‘To date no explanation can be found for her continuing pain but I think we must expect that it will finally resolve.  She is signed off until the end of December and I have asked her to get in touch with us in December to let us know what progress she is making.  If she is ready to return to work I will see her again in order to advise on a suitable rehabilitation programme for her.  I’m sure that she won’t return before her sick note runs out.’
4. In April 2004, Miss Banner made an application for ill health early retirement benefits and at this time a form detailing Miss Banner’s condition, was completed by Dr Waldron.  A part of this form asked:
‘The Agency’s interpretation of the word PERMANENTLY is “until the member’s normal retirement age”.

With due regard to the interpretation given above; taking account of the long term prognosis, is the member permanently incapable of efficiently discharging the duties of their current employment shown in Part A?’

Dr Waldron had answered:

‘Yes, she is permanently incapable of work.’

Miss Banner considers that her ill health pension should have come into effect from this time.

5. In June 2004, the Managers wrote to Miss Banner and said that it could not accept her application for ill health retirement benefits.  The Managers’ medical advisers (Atos Origin) had said:

‘On the basis of reports from the Occupational Health Physician and the Consultant in Pain Management it is considered that the applicant cannot be accepted as being permanently incapable of efficiently discharging the duties of her current employment because although she had ongoing pain following a fall, when she also fractured her Right Ankle, she is still having treatment from her pain specialist and it has not been established that her condition is permanent and therefore likely to result in a permanent inability to work.’

6. In August 2004, Dr R Ledda, Clinical Occupational Physician at Occupational Health, wrote to the Employer and said:

‘At present the medical evidence for a possible ill-health early retirement is not enough for an appeal to be successful.  However, Ms Banner has been seen by a foot specialist at The Royal National Orthopaedic Hospital who referred her to a neurologist who could then perform an important test.  This particular test may provide the evidence for the application to be accepted.

In response to your questions, I am afraid that I am not in a position to give you any date for a return to work as there has not been much progress with her condition.  I informed Ms Banner that I would be more than happy to help her with a possible appeal but she may choose to liaise solely with the consultant whose opinion would be sought by the NHS Pension board doctor.’
7. On 13 September 2004, in response to an appeal from Miss Banner, the Managers wrote to her to explain that her application for ill health early retirement benefits had again not been successful.  The medical advisors at that time said her application would be reviewed in three months to allow for further tests to take place.

8. On 28 September 2004, Professor Waldron (formerly Dr Waldron) wrote to the Employer in response to a query on Miss Banner’s health and said:

‘I think it might be possible to relocate Trudy to a post which was almost entirely sedentary with the very minimum of walking and standing – if such a post exists within the Trust.’

9. In October 2004, Professor Waldron wrote to the Employer and said:

‘In order to be successfully redeployed, Trudy will need to be placed in a post which is almost entirely sedentary and I understand that it would be very difficult to find such a post within the Trust.

It is also my opinion that it is not likely that Trudy will be fit to return to work in the foreseeable future given her condition has now been present for about twenty months and has improved very little during that time.  In my experience this suggests that it is likely to continue as it is for many months to come.’
10. In December 2004, the Managers wrote to Miss Banner to tell her that, after the three month review, there was still insufficient evidence for a firm decision to be made on her ill-heath early retirement application.  It was said that the case would be reviewed in 12 months or sooner if additional medical evidence came to light before then.  The Managers’ medical advisers at that time had said:

‘This case was deferred on the 13th September 2004 for 3 months to allow further investigation, namely an EMG.  The applicant has now indicated that this has taken place and that the specialist, Dr Cowan, informed her that nerve damage was found.  As a result he would like to carry out further tests.  It is noted that the applicant commented in her application review reply that there is a waiting list of 2 to 3 months for these tests.  It’s possible that follow-up tests might indicate a possible new line of treatment and it is considered appropriate to defer a decision on ill health retirement for a further 6 (sic) months since there is no clear indication that the condition will be permanent.’
11. In January 2005, Miss Banner was examined by Dr J Cowan, Consultant in Rehabilitation Medicine.  His report concluded:
‘Bearing in mind that this sensitivity does upset her life it is worth considering treatments.

The possibilities include further drug treatment…and exploration for the common peroneal nerve.
If I am correct, and if this is an example of direct trauma to the nerve, then the chance that exploration will help is not high, in my opinion, and, of course, unless it was very obvious that the nerve was compressed at the head of the fibula, one might feel tempted to explore the nerve distally to mid calf level.’

12. In March 2005, Miss Banner attended an appointment with Occupational Health.  Following this, Professor Waldron wrote to the Employer and said:

‘I really do not consider that there is any post within the Trust that she would be able to carry out in her present condition and that redeployment is now not an option for her.  It seems all that is left is to terminate her contract on the grounds of incapacity.’

13. On 11 May 2005, Miss Banner requested an early review of her ill-health application and on 16 May 2005, as part of this process, Atos Origin wrote to Professor Waldron for some more details on Miss Banner’s case.  Professor Waldron wrote to Dr McLaren at Atos Origin on 23 May 2005 and said:

‘In view of the lack of progress in her condition over the past two years and more, I am of the opinion that it does render her permanently incapable of discharging the duties attached to her post.’
14. On 27 May 2005, the Trust held a capability hearing to determine Miss Banner’s future employment prospects.  It was decided at this meeting to terminate her employment on the grounds of incapacity.  For the period from 27 May 2005 to 24 November 2005, Miss Banner received full pay from her three-month notice period and a 44-day period of annual leave.
15. On 6 June 2005, Miss Banner contacted the Managers to chase up her ill health application and to inform them of her dismissal from service on the grounds of incapacity.

16. On 28 June 2005, Managers wrote to Miss Banner confirm that her application had been accepted.  Her ill health early retirement benefits came into payment with effect from 24 November 2005.

17. On 9 January 2006, the Managers wrote to Miss Banner and explained that her pension and lump sum would be reduced, as an incorrect number of disallowed days (with no pay) had been used when her pension benefits had been calculated.  This reduced her annual pension to £5,524.69 and her lump sum to £16,574.04.  Her final pensionable salary at this time was given as £16,865.71.

18. On 19 January 2006, Miss Banner was asked by Paymaster, the Managers’ agents, to repay excess benefits of £1,389.21.  Miss Banner argued that she should not have to make any repayment on the grounds that she had changed her financial position in reliance on the higher payments. 
19. On 28 June 2006, the Managers wrote to the Pensions Advisory Service and said that the number of ‘disallowed days’ (the number of days of nil pay between her half pay and notice pay) in Miss Banner’s total period of NHS service was actually 511 and not 408 as previously notified.  
20. On 30 June 2006, the Managers wrote to Miss Banner to say that due to this calculation error, and because the final pensionable salary had to be recalculated with a new period, her annual pension would reduce to £5,052.38 and her lump sum would go down to £15,357.66.  Her final pensionable salary at this time was given as £15,375.66.  The letter explained that the adjustment had occurred as Miss Banner was on unpaid sick leave from 1 January 2004 to 26 May 2005, then paid outstanding leave and pay in lieu of notice from 27 May 2005 to 24 November 2005.  The 365 day pensionable pay period was given as 2 July 2003 to 31 December 2003 and 27 May 2005 to 24 November 2005.
21. On 3 August 2006, Paymaster wrote to Miss Banner and apologised for any concern caused by their recovery letter and said that no further action would be taken on the overpaid pension until they received instructions from the Managers.

22. Miss Banner continued to complain about the recovery of the overpayments and the date which her pension came into payment.  On 3 November 2006, the Managers wrote to her as part of the first stage of the internal dispute resolution procedure (IDRP) and said the date that her ill health pension came into effect could not be altered, as the Regulations set out that an ill health pension could only come into payment once pensionable employment has ceased.  The letter also stated that the overpayments had occurred because the ill health enhancement had mistakenly been calculated as 2 years 280 days instead of the correct 1 year 104 days.  The letter went on to say that Miss Banner would have to return the overpayments.
23. On 9 August 2007, the Managers sent Miss Banner the second stage IDRP letter, and again said her complaint about the start date of her ill health pension had been rejected.  There had been a delay from 29 March 2007 to 30 July 2007 whilst the Managers were waiting for the Employer to confirm that they were not willing to change the date that Miss Banner had formally left employment.  The letter explained that as the Employer had not altered this date, the Managers could not, under the Regulations, bring the ill health pension into payment any earlier.  The letter also said that the issue of Miss Banner making good overpaid pension benefits would be put on hold whilst further information could be obtained.  
24. On 8 October 2007, the Managers wrote to Miss Banner and said that they did not intend to seek a refund of the pension overpayments totalling £3,121.61.  The letter explained that the overpayment had come about as a result of errors made in November 2005 in calculating the ill health enhancement and also using the wrong date for inflation proofing, and further errors in January 2006 when the ‘wrong membership was used.’
25. Miss Banner’s first monthly gross pension payment paid in December 2005 was £498.98.  This was reduced to £460.30 in February 2006 before increasing in April 2006 to £465.60.  The monthly pension was reduced again in August 2006 to £425.80.  
Submissions  
26. Miss Banner has said:
26.1. I believe that there was an inordinate delay by the Scheme.  Occupational Health Physician Dr Waldron confirmed to the Managers her entitlement to ill health early retirement benefits and had said that she was ‘permanently incapable of work’ on 27 April 2004.  Dr Cowan’s report in January 2005 would appear to confirm Dr Waldron’s opinion.  She therefore cannot accept the Scheme Managers’ position that medical evidence prior to June 2005 did not demonstrate the permanent nature of her condition.
26.2. She was put into a nil pay period from late 2003, and this is the period when action should have been taken to address the situation.  Dr Waldron nevertheless signed her application on 27 April 2004, confirming that she was permanently incapable of work, and she considers her ill health benefits should be backdated to this time.  The pension scheme should be a financial safety net and she should not have been in a nil pay period for so long. 
26.3. An NHS guide to ill health early retirement benefits (from their website) indicates that an ill health pension should be paid the day following the termination of a member’s contract, which applies in all cases including those where employment has been terminated in advance of a decision on ill health.  In such a case, the guide says that ill health benefits would be paid from when employment ceased, although it does say that periods of unpaid sick leave cannot be ignored.  The guide also says that a good employer will encourage members to apply for ill health benefits before sick pay comes to an end, and that an ill health application should be made at the earliest possible stage, ideally well before paid sick leave ends.  The guide goes on to say that sometimes ill health decisions are delayed whilst specialist reports or other medical evidence is obtained and that early applications will reduce the risk of unpaid sick leave.  
26.4. If one looks at the spirit of those guidelines, referred to in paragraph 26.3, she believes that she is entitled to the payment of her pension between April 2004 and November 2005.  Taking into account the overpayment, she has calculated her loss to be £4,451.96.  
26.5. A Court of Appeal judgment from 14 November 2002 (Healey v Bridgend County Borough Council) said: “ill health early retirement is not dismissal” and: “the officious bystander would determine that her ill health retirement would become effective from the earliest moment that the benefits became payable to her”.  
Miss Banner says that she should have been treated as giving notice to retire from the time that benefits became payable - the time that Dr Waldron signed the form on 27 April 2004.  She had already been in a nil pay situation for several months at this point.
26.6. An Employment Appeals Tribunal judgment from November 2007 (First West Yorkshire Ltd v Haigh) said: “Fairness required the reasonable employer to give proper consideration to an ill-health retirement scheme before he dismisses for long term sickness.  As a general rule, when an employee is absent though ill-health in the long term, an employer will be expected, prior to dismissing the employee; to ascertain by means of appropriate medical evidence the nature and prognosis for his condition; and to consider alternative employment.  An employer who takes such steps will generally meet the standard set out in s.98(4) of the 1996 Act.  Where, however, an employer provides for an enhanced pension on retirement through ill-health, an employer will also be expected to take reasonable steps to ascertain whether the employee is entitled to the benefits of ill-health retirement”.  
Miss Banner asserts that the employer failed to do this in her case.  
26.7. A very recent ruling from the European Court (Stringer v HM Revenue and Customs issued 28 January 2009) said that “a worker can defer holiday entitlement arising while he is off sick”.  It is her understanding that she is entitled to claim any outstanding annual leave pay for the entire period of her long term sickness absence.  This may alter the calculation of her pension entitlement as any outstanding leave would have to have pension contributions deducted from it.

26.8. There were two overpayment issues, the second of which was due to the ‘wrong membership’ being used.  The error she was told about in January 2006 brought about a reduction in February 2006 of about £37.60 and the error that came to light in June 2006 caused a reduction of around £39.80 from August 2006.  These deductions continue to be made.
27. The Managers have said:
27.1. The Regulations governing the Scheme state that an ill health pension can only be put into payment when a member has retired from their pensionable employment – Miss Banner’s pension commenced the day after her employment had formally come to an end.
27.2. There was no undue delay in the consideration of Miss Banner’s application for ill health early retirement benefits.  The decision to approve her application was made on 28 June 2005, which was the earliest time that the available medical evidence supported her entitlement.  Before this time, the medical advisers could not confirm the permanence of Miss Banner’s condition – they were awaiting results of tests which would help to determine the matter.  
27.3. As Scheme early retirement benefits are paid for life, it was not inappropriate for the medical advisers to defer any recommendation until they could be reasonably satisfied, on the balance of probabilities, that Miss Banner met the requirement that she was permanently incapable of carrying out her NHS employment duties.

27.4. The award made to Miss Banner in November 2005 reflected administrative errors in the amount of ‘build up’ (free enhancement of service because of ill health retirement) and also in the determination of the pension ‘deemed date’ (the date used to determine future annual cost of living increases).  The build up was wrongly calculated as 2 years 280 days instead of 1 year 104 days and the deemed date incorrectly entered as 2 June 2004 instead of original 25 November 2005.

27.5. The Managers have accepted responsibility for the overpayment mistakes, have set Miss Banner’s pension to the correct level and have allowed her to keep the overpayment as compensation for the distress and inconvenience she has been caused, and because she could not have been expected to have been aware of any mistake in the complex calculations.  The build up error was corrected in the 9 January 2006 award notification and the deemed date error in the 30 June 2006 award notification, from which point on her pension payments seem to be correct. 

27.6. There are no provisions within the Regulations that allow for the accrual of pension within a ‘nil pay’ period.
28. The Employers have said:
28.1. Throughout Miss Banner’s period of sickness from January 2003, the Employer gave consideration as to whether Miss Banner could be redeployed within the organisation.  In April 2003, Occupational Health considered putting in place a return to work programme suggesting a trial of work on the ward carrying out administrative duties only, but this was not viable.
28.2. In October 2003, Occupational Health recommended that Miss Banner’s condition be reviewed in December 2003, at which point advice could be given regarding a suitable rehabilitation programme to bring about her return to work.

28.3. Occupational Health’s advice in August 2004 was that there was insufficient evidence at that time for Miss Banner to qualify for ill health retirement.  In September 2004, Occupational Health advised the Employer to consider relocating Miss Banner to a sedentary post and therefore management considered what, if any, such posts were available within the Trust that would be suitable for Miss Banner.  The Trust was however unable to indentify any suitable posts.

28.4. They oppose the allegation that they kept Miss Banner in a ‘no pay’ situation for too long before investigating the possibility of ill health early retirement.  Throughout the period of Miss Banner’s time off work due to sickness, they had waited to see whether there was any significant improvement to Miss Banner’s condition.  The Employer was mindful of the possibility of Miss Banner’s condition improving thereby enabling her return to work. 
28.5. While they do accept that some delay was caused due to the turnover of management staff in the surgery during Miss Banner’s period of absence, the Employer does not accept that it waited too long before considering the option of ill health early retirement, as the available medical evidence indicated that Miss Banner would not qualify for ill health benefits should such an application be made.
Conclusions
29. The Regulations are clear that ill health benefits are only available once a member has retired from pensionable employment.  Miss Banner’s pension benefits came into payment the day after her employment ended in November 2005.  I cannot therefore find any delay by the Managers of the Scheme in bringing Miss Banner’s ill health pension into payment.  Miss Banner has highlighted Dr Waldron’s initial approval of her ill health application as early as April 2004.  However, after this date, the Scheme’s medical advisers repeatedly did not accept that she qualified for ill health benefits, and it was not inappropriate for those responsible for the Scheme to accept the opinions of their own advisers.
30. I do see that there was some confusion in respect of the correct level of Miss Banner’s pension.  This would naturally have been unsettling for Miss Banner, particularly as it did take some time for the Managers to produce an explanation for the January 2006 and June 2006 reductions to her annual pension.  The effect of the period spent on nil pay on the amounts of Miss Banner’s accrued Scheme service, final pensionable salary and ill health enhancement should have been properly taken into account by the Managers in the first instance and the fact that errors occurred is maladministration.  However, Miss Banner is being allowed to retain overpayments of £3,121.61, and I consider that this is adequate recognition both for the general confusion and for the eventual reductions in the level of her pension.  The “deductions” she refers to in her submissions would seem to be the effect of the reductions - I have not seen any evidence to show that the pension Miss Banner is receiving is less than her full entitlement.  I do not therefore make any direction against the Managers of the Scheme.
31. Miss Banner has referred to other cases decided elsewhere.  I do not consider these add a great deal of weight to Miss Banner’s arguments.  The Employer would indeed be expected to take reasonable steps to ascertain whether or not Miss Banner would qualify for ill health early retirement benefits.  In this case however, the medical advice only confirmed that Miss Banner qualified for ill health early retirement benefits in June 2005.  The European Court judgment she refers to does not directly affect the current complaint, and is arguably more of an employment issue which she may wish to raise as a separate matter.
32. The Employer has admitted that they did cause delays in the consideration of Miss Banner’s future position within the Trust.  This amounts to maladministration notwithstanding the reasons they have given (turnover of staff).  The medical report given to the Employer in October 2004 does indicate that Miss Banner was highly unlikely to be able to return to work in either the short or medium term, and the Employer should perhaps have dismissed Miss Banner from service slightly earlier than it did, potentially giving her access to ill health benefits.  It is always unfortunate if an employee on sick leave moves into a ‘nil pay’ position when they are not thought to qualify for ill health retirement.  However, the Employer had been continuing to try to find suitable employment for Miss Banner and it is far from clear that she would have qualified for ill health benefits had her employment been terminated sooner.  Moreover, her final few months of employment were on full pay given her accumulated leave entitlement and notice period - her ill health pension did come into payment immediately after employment had ceased.  I do not consider that the Employer acted unreasonably in all the circumstances and am thus unable to uphold Miss Banner’s complaint against them.
CHARLIE GORDON

Deputy Pensions Ombudsman

25 February 2009
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