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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C J Phillips

	Scheme
	:
	Teachers’ Pension Scheme

	Regulations
	
	The Teachers’ Pension Regulations 1997 (as amended)

	Respondent 1
	:
	Department for Children, Schools and Families; before 28 June 2007 operating as the Department for Education and Skills (the “Department”) 

	Respondent 2
	:
	Capita Hartshead (operating as Teachers’ Pensions) (“TP”)


MATTERS FOR DETERMINATION

1. Mr Phillips complains of maladministration by TP and the Department, in that he says that his application for ill-health early retirement (“IHP”) was wrongfully declined. 
MATERIAL FACTS
The Scheme documents 

2. At the date Mr Phillips’s pensionable employment terminated, Scheme Regulation E4(4) provided for payment of IHP in the event of pensionable employment terminating before age 60 because the teacher became incapacitated. “Incapacitated” is defined as

“[being] unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so.”

3. Regulation H9 provides that all questions arising under the Regulations are to be determined by the Secretary of State.
4. TP and the Department issued a guidance note to Scheme members, dated May 2006, entitled “Ill Health Retirement – The Appeals System.” As far as is relevant here, sections 5 and 7 state :

“An appeal is considered using only written evidence on the state of your health, which would have been available at the time of the original application but had not been included with it. New medical evidence is determined as evidence that was not available at the time the original application … was submitted. If you submit new or updated medical evidence … this will be treated as a new application rather than as an appeal, and you must arrange for new application forms to be submitted.”

Other material facts
5. Mr Phillips left teaching employment on 31 December 2006 at the age of 54, and submitted an application for IHP from the Scheme.
6. Since December 2003 Mr Philips had taken total sick leave of approximately 500 days, the longest periods of absence being 162 days between 29 March – 27 August 2004, and an ongoing period from 9 May 2006 resulting from an injury to his knee. In June 2006 he was seen by a consultant psychiatrist, Dr Shrestha, after complaining of depression and anxiety.
7. Several reports were completed from time to time by occupational health specialists, who had been asked by Mr Phillips’s employer to report on his capacity for employment and on what adjustments, if any, might be recommended to help him. The final two reports, dated 6 November and 21 December 2006, recorded that he was making steady recovery after surgery on his knee but that 

“The principal barrier to Mr Phillips return to work, although he did present a number of somatic symptoms, was in my opinion psychological in nature. Mr Phillips continued to describe very low self-confidence, poor subjective concentration and organisational skills, low mood and hopelessness.”

8. The doctor went on to record that he had discussed a number of rehabilitative options with Mr Phillips, but that 
“Mr Phillips stated that his symptoms were sufficiently severe to not make [a return to work] a viable option for him.”   

9. Mr Phillips’s IHP application, with supporting medical evidence, was submitted for advice to Atos Origin Medical Advisers - now known as Atos Healthcare – (Atos). Atos is an organisation which provides specialist independent occupation health advice, and is the appointed medical adviser to the Department.

10. The application was submitted whilst a report from Dr Shrestha was outstanding.  According to a note on the form made by the Occupational Health Physician the fact that the information was outstanding had been discussed with Mr Phillips who had confirmed that he wanted it to be submitted anyway.
11. On 4 January 2007 Dr Chapman of Atos reported that 

“[The] evidence does not support a conclusion that the applicant will remain unfit for all forms of teaching duties, including part-time and/or at another establishment, until their normal retirement date. The applicant is 54 [and] is recovering from recent knee replacement surgery, he has intermittent dizziness, he has impaired glucose tolerance and has a history of renal calculi. He is also being treated for symptoms of anxiety and depression. It is accepted that he is currently unfit to return to work due to his psychological symptoms however there is no evidence to suggest that these symptoms will persist for the next six years. As his symptoms improve it is anticipated that he could return to some form of teaching either full-time or part-time in the future.”    

12. TP wrote to Mr Phillips on 5 January 2007 declining his IHP application.  

13. However, the outstanding report from Dr Shrestha was also posted on 5 January. Mr Phillips says that he intended that this report should have been taken into account as apart of the evidence considered originally by Atos. With the consent of TP, Mr Phillips submitted Dr Shrestha’s report in support of an appeal against the decision to decline his application. 
14. Essentially, Dr Shrestha supported Mr Phillips’s IHP application, as he felt that Mr Phillips might not be able to return to work for “some years”, and that returning prematurely “could be expected to be associated with an increased risk of further deterioration of his symptoms and risk to his mental health.”
15. Mr Philips also submitted a report (dated 23 October 2006) from his orthopaedic consultant. Mr O’Brien. Mr O’Brien felt that Mr Phillips would not be able to return to work as an active teacher because

“This would involve a lot of stairs, squatting and leaning over students and I think this would put undue stress on his knee and lead to unnecessary discomfort.”
Mr O’Brien also commented on psychological aspects; i.e. Mr Phillips worrying about the injury. He concluded his report

“[If he retires] I do however believe it would be wise and prudent for Mr Phillips to find an alternative to occupy his day and he tells me his plan certainly wouldn’t be to sit at home and vegetate.”    

16. Dr MacCarthy of Atos considered this fresh medical evidence on 7 February 2007. He felt that permanent incapacity due to mental illness was not likely, because Mr Phillips first became depressed only in June 2006. Dr MacCarthy said that research indicated a very favourable outlook for full recovery from a first bout of depression, and more likely than not he would not relapse. Dr MacCarthy acknowledged the risk of relapse on return to teaching, but felt that this could be mitigated by stress risk assessment and monitoring in the workplace, enabling Mr Phillips to work at least part-time before his 60th birthday. With regard to concerns about his knee, Dr MacCarthy said that possible difficulties identified by Mr O’Brien could also be avoided or mitigated. Dr MacCarthy advised that the qualifying conditions for IHP were not met.

17. TP declined Mr Phillips’s appeal on 7 February 2007, and informed him that he could raise a second appeal in accordance with the Scheme’s Internal Disputes Resolution arrangements.
18. Mr Phillips then sought assistance from the Pensions Advisory Service, who suggested that he should ask his own medical advisers to comment on Dr MacCarthy’s opinion, and that he should try to obtain “some further evidence to back up your claim that you specifically satisfy the criteria required under the rules of the Scheme.”

19. Mr Phillips lodged a second appeal on 4 July 2007, enclosing reports dated 13 June and 19 June 2007 respectively from Dr Shrestha and his GP, Dr Murray.

20. These reports were referred to Atos. Dr Scott of Atos considered that the reports from Dr Shrestha and Dr Murray were fresh evidence which was not available at the time his first appeal was rejected, and so the decision to reject had been correct. However, Dr Scott commented that these reports could be used to support a fresh application for early release of Mr Phillips’s pension.  
21. His second appeal was then rejected, as a result of which the matter was referred to my office.

Submissions
22. The Department, on behalf of both respondents, said

· The role of Atos was to consider Mr Phillips’s condition within the context of the regulatory requirements necessary for the award of IHP;

· It is accepted that, at the time of his application, Mr Phillips was incapacitated and would continue to be so for the immediate and possibly the mid-term future;

· Neither Dr Shrestha nor Dr Murray made firm long term prognoses, and they did not fully consider what “reasonable adjustments” might be made as required by the Disability Discrimination Act 1995 to assist Mr Phillips’s return to work;

· The person’s own specialist is more likely therefore than an occupational health doctor to see ill-health retirement as the only option;

· An appeal can only take account of medical evidence available at the time the IHP application is made. It is an appeal against the original decision to refuse IHP, and should not be confused with a new application. Later medical evidence could normally be offered only in support of a fresh IHP application effective from a later date, unless it threw fresh light on the applicant’s true prognosis at the original application date.  

· The decision-takers did not issue their decisions hastily and/or without taking time to consider all the other facts apart from the advice from Atos. Dealing quickly with applications, appeals and decisions is indicative of good practice.
· On a point of information, although not directly relevant to this specific complaint, Mr Phillips’s subsequent IHP application was also unsuccessful. 
· The regulatory definition of teaching covers both full and part-time teaching work, and the person must be unfit to serve as a teacher. So, for example, a teacher in receipt of IHP who is re-engaged to carry out teaching duties even for only 2 hours a week would have their pension stopped. 
23. Mrs Phillips (acting on behalf of her husband) has argued cogently in favour of his application.  Amongst other things she has:

· pointed out the differences between her husband’s advisers and the conclusion reached by as to the permanence of his illness;

· pointed to process issues that she regards as having affected the outcome – in particular the fact that Dr Shrestha’s report was not considered at the start when Mr Phillips expected it would be;

· Asked why, if Mr Phillips was not permanently incapacitated, he could not be paid a pension that could be stopped if he recovered;

· Said that Dr Scott’s statement that the new evidence might be used to support a new application implies that he thought might mean that the application should succeed.
CONCLUSIONS
24. Mr and Mrs Phillips believe that there is no possibility of Mr Phillips ever being well enough to return to teaching work. I note, however, that Mr Philips told Mr O’Brien a few weeks before he made his IHP application that his plan was not “to sit at home and vegetate”. (I do not regard this as decisive evidence, though does indicate that Mr Philips expected to be less than totally incapacitated).  The occupational health doctors accept that he was incapacitated at the time of his IHP application, but probably not permanently. Their view, while not wishing to express it too unkindly, appears to be that he will eventually get better and so he might be able to return to some form of teaching given sufficient will and determination to do so. The Department’s view is that Mr Phillips might perhaps remain incapacitated for the mid-term future. 
25. I do not think it is particularly helpful to analyse what “mid-term” might mean independently of Mr Phillips’ case.  In Mr Phillips’ case the Department knew that the incapacity needed to be likely to last until he is 60.  On which point, the rules do not provide, as Mrs Phillips understandably would like them to, that in cases of doubt a pension can be put into payment and then stopped.  A decision has to be made on the balance of probabilities at the time as to whether the incapacity is permanent.  There is a provision for pensions to be stopped where a teacher returns to teaching, but that is as a backstop that applies when someone recovers, against the initial probabilities.
26. TP received clear advice from Atos, both initially and on appeal, that Mr Phillips did not meet the qualifying conditions for an award of IHP. Having appointed Atos for the specific purpose of giving this specialist advice, it would be regarded as perverse if TP were then to disregard that advice without exceptional reasons and reach a different decision of its own. 
27. Whilst there may have been some muddle about what making the application pending Dr Shrestha’s report meant in practice, I do not think it affected the outcome.  A later IHP application from Mr Phillips was also declined, which suggests that his prognosis on 31 December 2006 was not so finely balanced that the presence of the report would have changed it. It is not a case, for example, of TP deciding that he did not qualify for IHP on 31 December 2006 but then deciding that he did qualify, say, on 30 April 2007, which might cast doubt on the robustness of the former decision. In any event, it is not evident that there was any maladministration by the Department – though there may well have been a misunderstanding.

28. Finally though what Dr Scott said was slightly ambiguous, I do not think there is any real doubt that all he meant was that the reports could be used to support a later application – not that they would support an application likely to be successful as a result.

29. It is therefore my conclusion that the decision to decline Mr Phillips’s IHP application was properly reached in accordance with the Regulations.
30. I do not uphold his complaint. 
TONY KING

Pensions Ombudsman

8 August 2008
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