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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs C Boud 

	Scheme
	:
	The Teachers’ Pensions Scheme 

	Respondents
	:
	Bexley College (The Employer)
The Department for Children, School and Families -the Scheme Managers (DCSF)
Teachers’ Pensions -the Scheme Administrators


Subject
· Mrs Boud’s complaint is about a decision not to award her ill-health early retirement benefits.
· Mrs Boud has also complained about the way her ill-health application was dealt with by the Employer.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld because: 
· The Scheme Managers did not ask all the correct questions when considering Mrs Boud’s application.
DETAILED DETERMINATION
Material Facts
1. Mrs Boud was employed at Bexley College as a lecturer.  She was a member of the Scheme from September 1991 until 2 January 2007 when her service came to an end on capability grounds.  She had been absent from work due to illness for over a year prior to this.  The primary reason for her absence was a stress related illness although Mrs Boud also suffered from chronic back pain, lupus, high blood pressure, swelling of legs and ankles and severe pain in legs and knees.
2. Mrs Boud submitted her application for ill-health early retirement benefits to the Employer on 1 June 2006.  
3. Dr Goundry of Occupational Health was asked by the Employer on 26 June 2006 to collate medical reports as part of Mrs Boud’s ill-health early retirement application.  As part of this process, Professor A McGregor replied to Dr Goundry:
‘Thank you for your letter of June 26 requiring information on the above-named individual who has been under my care for management of a pituitary tumour…

…I saw Mrs Boud again on the 22 February 2006 in my Endocrine Clinic and was delighted to be able to inform her of the excellent outcome of her surgery, both in terms of the removal of the tumour mass and the fact that her normal pituitary continued to function normally.  She had some fairly non-specific problems, which I thought much more related to her inactivity, and I recommended that she increase her activity and get back to work…’
4. In August 2006, Dr Upton, Mrs Boud’s GP, wrote to Dr Goundry and concluded: 
‘Mrs Boud becomes extremely distressed at the thought of returning to her old job.  She also has a problem of back pain and feels that she could not manage to carry all her books etc with her to various classrooms.  She has a urinary problem and frequently needs to go to the toilet which is not possible during lessons as the level of supervision required for the students is too high to leave them unattended.

 I cannot envisage that she is capable of returning to work within the environment which she used to work.’

5. In August 2006, Dr A N Bamji, Consultant Rheumatologist, wrote to Dr Goundry and said:

‘I have now reviewed Christine Boud.  As you are probably aware I see her for Lupus, and in fact she has not mentioned her back to me at all.  She has had problems with both hands and I aspirated a little bit of fluid from her left knee when I first saw her in May, and this does seem to have improved things considerably, though she had an acute reaction to the injection…She has had some paraesthesiae in both feet, but we have not discussed any episodes of back pain at all.  I am sorry therefore that I really cannot help in your enquiry.’

6. In September 2006, Dr Krall, Consultant Psychiatrist wrote to Dr Goundry and said:

‘In my opinion, her prognosis is good was she not to return to her place of work, which she has tried to adjust to for a number of years now without success.  In my view, Mrs Boud is highly likely to develop a full depressive episode if she had to return to her teaching job especially as Mrs Boud remains a vulnerable person with a history of two severe depressive episodes earlier in her life.’
7. Dr Goundry completed her assessment of Mrs Boud’s condition in Form 20, which she sent to the Employer on 23 October 2006.  This explained that Dr Goundry had several consultations with Mrs Boud over the past four years and said that she had several periods of stress-related absence.  The report went on to say that the medical reports indicated psychological distress, and that sufficient information had been provided by the various medical advisers.  In the relevant past medical history section of Form 20, Dr Goundry has noted that Mrs Boud suffered from ‘Lupus ertyhematodeus and chronic back pain.’
Form 20 also asked:

‘How does disability affect the applicant’s ability to fulfil the duties of a teacher?’  

Dr Goundry responded:

‘Psychiatric condition is very much seen in context of work as a teacher.  The prolonged adjustment disorder would possibly develop into a full relapse into depression was the patient going to re-enter her old field of work.  She would develop again symptoms of poor concentration/memory, tearfulness and decline in functioning.’
Form 20 asked if any further treatment was envisaged or possible.  Dr Goundry had responded to this point thus:
‘No further treatment planned unless patient’s depression was going to re-present’.

Form 20 then asked for details of any consultations Dr Goundry had with Mrs Boud and for details of how her medical condition affected her ability to teach.  Dr Goundry had answered:

‘One assessment meeting in May 2006.  The patient has developed an adjustment disorder triggered by high level of stress at her place of work.  Despite attempts to return to work – each time symptoms of a depressive reaction reoccurred and make it impossible for the patient to teach.’
Form 20 also asked for a description of the practical steps taken to assist the applicant to remain in employment, and for details of how successful any attempt to return to work was.  To this point Dr Goundry responded:

‘By the time I assessed the patient she had been off from work for several months already.  Her support up to that time was supplied by the patient’s GP.’

8. On 25 October 2006, Dr P Sweet’s report was received by Dr Goundry.  Dr Sweet is a Consultant Anaesthetist at a Pain Management Clinic, who had seen Mrs Boud regarding her chronic back pain.  Her report said:

‘I am sure her symptoms are long standing and probably optimally managed at present and I think it is highly unlikely that she will be fit enough to return to work.  I would fully support her request for retirement on the grounds of poor health.’
9. On 22 November 2006, the Employer forwarded Mrs Boud’s ill-health application to Teachers’ Pensions to pass on to DCSF, enclosing all medical reports received by Dr Goundry.  Part of the covering letter said:

‘I regret that despite several requests, Mrs Boud continues to be unwilling to attend a consultation meeting to discuss her health situation.  As a result, I am unable to “confirm that redeployment and other measures have been considered (such as reasonable adjustment under the Disability Discrimination Act, 1995)” as required on Form 18 and I cannot enclose a completed Form 18 at this point in time.’

10. On 23 November 2006, the Employer wrote to Mr Boud to confirm that a meeting with Mrs Boud had been arranged at a neutral venue to discuss her capability.  This meeting, to establish whether or not there was an alternative role within Bexley College suitable for Mrs Boud, was necessary in order for the Employer to complete Form 18 to submit to DCSF as part of the application for ill-health benefits.  The meeting took place on 1 December 2006 and was a held at a neutral venue because Mrs Boud had been advised by doctors not to re-enter Bexley College.  Mrs Boud was represented by a colleague.  The meeting confirmed that Mrs Boud did not wish to resign from her position and that as there were not any other positions that would be appropriate for her, the Employer would begin the capability process.
11. On 8 December 2006, Dr Goundry sent a copy of Dr Sweet’s report to ‘the Medical Assessor’ at DCSF.  The covering letter explained that Mrs Boud had expressed concerns that insufficient weight had been given to Dr Sweet’s report, which supported her application for ill-health early retirement benefits.

12. On 19 December 2006, Mrs Boud was informed that her ill-health early retirement application had been rejected by DCSF.  Medical Adviser Dr Dorothy Chapman of Atos Origin, had said:
‘Evidence does not support a conclusion that the applicant will remain unfit for all forms of teaching duties, including part-time and/or at another establishment, until their normal retirement date.
The applicant is a 56 year old Course Tutor working part time at Bexley College.  The medical evidence consists of reports from the Psychiatrist, Rheumatologist, Pain Management Specialist, the GP and the Occupational Physician.

She has had successful surgical treatment for a Pituitary tumour.  She has symptoms of back pain, which do not appear to be significantly disabling, she has SLE, this is not a cause of incapacity from work.

The Psychiatrist, who saw her for the purpose of a report, states that she has an adjustment disorder due to the workplace.  He indicates that she is distressed when considering work.

She has failed to attend a meeting to discuss what support mechanisms could be put in place.

Adjustment disorders are specific to the situation perceived to have caused them.  There is no evidence to suggest that she would be unable to return to work at a different establishment.  It is advised that the medical criteria for ill health retirement are not met.’
13. Mrs Boud appealed against this decision on 5 January 2007, pointing out that she had in fact attended the meeting that Dr Chapman referred to in her recommendation.  Mrs Boud’s ill-health early retirement application was then considered at the first appeal stage.  In recommending that the application be rejected, Dr Alan Scott of Atos Origin said:

‘Evidence does not support a conclusion that the applicant will remain unfit for all forms of teaching duties, including part-time and/or at another establishment, until their normal retirement date.
The applicant is a 56 year old lecturer in secretarial duties, and course tutor.  The medical evidence consists of reports from her GP, Dr Upton, occupational physician, Dr Goundry and various consultants including her psychiatrist, Dr Krall.

Although Mrs Boud has a number of active and inactive medical problems, the evidence indicates that it is her Adjustment Disorder (depression) that is the main cause of her sickness absence.  In that case, not all reasonable treatment has been exhausted.’
14. In May 2007, Mrs Boud’s case was assessed again by Dr Sweet.  She had been asked by Mrs Boud to expand on her October 2006 report and was specifically requested to comment on Mrs Boud’s physical condition and whether it rendered her effectively unemployable in the general workplace.  Dr Sweet said:

‘Mrs Boud’s physical condition is long-standing and has failed to improve significantly with treatment from a number of different hospitals.  I would not envisage her symptoms to improve to any great extent in the near future and therefore her returning to the general workforce would prove very difficult.’

15. In May 2007, Dr K Upton, Mrs Boud’s GP, wrote a summary of Mrs Boud’s condition which said:

‘Mrs Boud has been retired sick by the DWP.  She was extremely stressed while at work which was in part due to her place of work , however as she has 3 years before retirement and it is unrealistic to think that she will be able to recommence work in a new placement.  Any new job would involve an unacceptable amount of stress and so she is unfit to work and will continue to be so for the next three years at least.’
16. Mrs Boud had made a second appeal against the decision not to award her ill-health early retirement benefits on 16 July 2007, enclosing the reports of Dr Upton and Dr Sweet.  Her case was considered by Dr N McElearney of Atos Origin at the second appeal stage.  In recommending that her application be rejected, he said: 
‘Evidence does not support a conclusion that the applicant will remain unfit for all forms of teaching duties, including part-time and/or at another establishment, until their normal retirement date.
In conducting this second appeal I have reread the entire file and all of the correspondence.  The medical evidence submitted to the second appeal consists of reports from the GP Dr Upton dated 31st May 2007 and Dr Sweet 10th May 2007.  Both state that they support the member in her application, but neither offer additional evidence of permanent disability for all forms of teaching duties as required by the scheme rules.
It is clear that Mrs Boud suffers from a number of medical conditions.  But the main reason for her application is mental ill health.  She appears to have had work related stress that triggered reactive depression.  Such stress often remits when exposure to it ceases and careers are resumed in other establishments.  Evidence has not been presented to the effect that she suffers from mental ill health to the extent that she cannot work again in a teaching role.
It is a condition for the award of this pension that all cases shall have been adequately treated.  When looking at mild to moderate mental ill health cases the medical advisers rely criteria [sic] developed and published by such bodies as:

National Institute for Clinical Excellence NICE (2004)

Guideline Advisory Committee (2001)

American Psychiatric Association (2000)

Royal Australian and New Zealand College of Psychiatrists (2003)

The criteria for adequate psychiatric treatment include the following:
1. An established diagnosis has been made

2. Treatment has taken place with anxiolytics/antidepressants for at least two months
3. Change in medication has occurred if the first was ineffective and optimal doses used

4. At least 4 visits with a psychiatrist or medical general practitioner

5. Or at least 8 sessions with a psychologist lasting on average 30 minutes each

In order for us to consider that adequate treatment has taken place in this case evidence of adequate treatment should be presented.  Such evidence is not presented and I consider the criteria not met.’
17. Mrs Boud first submitted this matter to my office in November 2007.  After the investigation process had begun, Mrs Boud made a fresh application to the Scheme for ill-health early retirement benefits on 23 July 2008, as a deferred member.  Included within this application was Consultant Rheumatologist Dr Bamji’s letter to the Managers of May 2008, which said:

‘This is to confirm that Mrs Boud is a patient of mine with SLE.  She has, in the past, had a number of different problems.  As a result of her lupus together with back pain and pain in the left knee from osteoarthritis, she had a great deal of difficulty in coping with her job.  I understand that her employment was terminated on the basis that she was no longer able to work and I was certainly happy to support that option given that her recurrent episodes of pain, which are unpredictable, would preclude regular employment on a regular basis.

Mrs Boud took the case to Appeal and a medical report was returned to the hospital addressed to my Pain Clinic colleague, Dr Pia Sweet.  I enclose a copy of this.  The Medical Advisor presumes that the main reason for Mrs Boud’s application is “mental ill-health”.  Undoubtedly, she has had work-related stress with reactive depression but she has an underlying physical problem which appears to have been ignored completely.… 
…Having read through some of the correspondence it is perhaps not surprising that Mrs Boud’s disabilities have been under assessed.  I am somewhat surprised that I have not been asked for an opinion myself but understand that Mrs Boud has now taken her case to the Ombudsman and have offered to provide a supplementary report as I think that decision that has been made is wrong.’

18. Mrs Boud’s new application was rejected at the first stage on 30 July 2008.  The medical adviser at that time was again Dr Dorothy Chapman who concluded:

‘The evidence provided is inconsistent and at times contradictory as I have outlined above.  No up to date information has been provided about her current symptoms, functional ability or treatment.  It is therefore advised that permanent incapacity for any regular employment cannot be accepted.’
19. Mrs Boud appealed against this decision and, on 24 September 2008, Dr J MacCarthy of Atos Origin accepted her appeal.  He said:
‘There is considerable medical evidence on file, some of it contradictory.  There are a number of potential grounds for ill-health retirement including systematic lupus erythematosus, pituitary tumour, chronic back pain, and depression.  

Factors weighing in favour of her case are the cumulative effects of her physical problems, in particular back pain and SLE if, as her rheumatologist (Dr Bamji) reports, there is evidence the latter is becoming active and symptomatic.  Dr Bamji thought (20/5/08) her physical conditions would make her unreliable in employment.  On these grounds it is accepted that at the time of her application in July 2008, she satisfied the criteria for ill-health retirement in the category of total incapacity.’
Mrs Boud’s ill-health pension came into payment with effect from 20 November 2007 (six months prior to the date which medical advisers accepted that she had become incapacitated).  She has received a lump sum (with interest) of £8,995.72 and pension arrears of £2,025.  She has also received interest of £61.65 on the pension arrears.  As her ill-health retirement was not from service, Mrs Boud did not receive an enhancement to her pension benefits.  
Submissions  
20. Mrs Boud’s representative has said:
20.1. The Bexley College Personnel Manager was told several times that the report by the Occupational Health Advisor, Dr Goundry, was incorrect as it had been completed before all medical reports had been received, so did not take full account of all Mrs Boud’s conditions.  Bexley College took no action.  It took from 1 June 2006 to mid December 2006 for Mrs Boud’s application for ill-health benefits to reach Teachers’ Pensions.  
20.2. From June 2006 to October 2006, Bexley College seemingly did nothing to speed up or even enquire about the progress of Mrs Boud’s ill-health application.  There is no evidence that Bexley College did anything to ensure that their Occupational Health contractor was acting in a professional and acceptable manner.  They sat back and just waited.  
20.3. On 22 November 2006, Bexley College incorrectly stated to the DCSF medical advisor that Mrs Boud had failed to attend a meeting to discuss her position.  This was particularly unacceptable by the Personnel Manager – who wrote to Mrs Boud on 23 November 2006 to confirm the meeting at a neutral venue.
20.4. Dr Goundry, in failing to consider a medical report that had been obtained from Dr Sweet, did not take into account ‘best evidence’ – the recommendation submitted on 23 October 2006 did not reflect Mrs Boud’s true medical condition and this was not questioned by the Employer.  It was some two months before Mrs Boud was aware of this situation.  
20.5. Mrs Boud made an application to see the medical reports before they were submitted with her application.  Some two weeks were wasted whilst the Personnel Manager at Bexley College wrote to Teachers’ Pensions for advice on this issue, when they could easily have telephoned.  The total time wasted by Bexley College amounts to some 129 days.
20.6. An email sent to Teachers’ Pensions on 14 December 2006 contains a list of documents which should have accompanied her application for ill-health early retirement benefits as submitted by Bexley College.  This email was clearly not crossed checked by Teachers’ Pensions.  If it had been, it would have been discovered that a statement from Mrs Boud was missing from the application.  This was important because it explained that the meeting between Bexley College and Mr Boud had in fact taken place.  Another document, setting out Mrs Boud’s entitlement to Incapacity Benefits from the Department for Work and Pensions (DWP) was also missing and Teachers’ Pensions did not pick up on this either.
20.7. It is hard to see how Dr Chapman has reached her conclusion, as it goes against all the medical evidence she received and she has not actually examined Mrs Boud herself.  She also makes no mention of ‘reasonable treatment’ being exhausted in her conclusions.

20.8. The DWP medical advisor found that Mrs Boud was unfit for any work.  Teaching roles would naturally fall within the category of ‘any work’.
20.9. Mrs Boud’s first appeal was based on what Dr Chapman had written, yet the second rejection letter dropped most of what had been written in the first.  An appellant cannot reasonably be expected to base an appeal around something that was not notified to them.  Again, the summary in this second appeal is very poor.  If the Teachers Pension Scheme follows this process of not notifying the applicant of all matters that they consider the ill-health application has failed upon, they could keep adding different reasons ad infinitum.  
20.10. Mrs Boud’s case was submitted under the 1997 Teachers’ Pension Scheme Regulations, as her application was made in December 2006, before the current Regulations came into effect.  One cannot find any requirement within the 1997 Regulations that ‘all reasonable treatment has been exhausted’.
20.11. Medical Guidance notes given to Applicants and Scheme Employers state that the applicant would be expected to have received a specialist opinion during their illness.  There is no mention of that specialist actually treating the illness.
20.12. In the third medical report, completed by Dr McElearney in July 2007, it would appear that the recommendation has included matters which are not within the Regulations.  It would also appear that Dr McElearney had not read the recommendations of Dr Sweet and Dr Upton.  This third rejection is based on the same criteria as in the second appeal.  This third rejection has great detail about what is being imposed (unlawfully, not covered in the Regulations) by the medical advisors.
20.13. DCSF are using a system of rejection in order to dissuade Applicants from pursuing legitimate applications.  There have been several previous instances of the Scheme’s medical advisors arriving at flawed conclusions.  
20.14. Mrs Boud will reach her normal retirement age in June 2010.  She is therefore permanently unfit for teaching within the terms laid out in the relevant Regulations.
20.15. The medical reports completed by Dr Upton - Mrs Boud’s GP, and Dr Sweet, are clear in their conclusions that Mrs Boud is permanently incapacitated from teaching for the rest of her working life.  In the light of this evidence, the rejection by DCSF of her application for ill-health benefits is perverse because any reasonable person would arrive at the opposite conclusion. 
20.16. It would have been extremely difficult for Mrs Boud to obtain a new teaching position given her medical history and the reasons for leaving her former post at Bexley College.  Mrs Boud has been declared ‘unfit to work’ by both her GP and the Occupational Health Physician employed by DWP. 

20.17. The definition of ‘likely’ as used in the Regulations should be ‘probable’ and not ‘more likely than not’ as suggested by DCSF.

20.18. Mrs Boud’s second (out of service) application was successful on appeal, with no further substantive medical evidence being provided.
21. DCSF have said: 
21.1.  They see no reason to challenge the recommendations of their medical advisers.  Atos Origin understands the regulations and would not make perverse recommendations.
21.2. Dr McElearney is a renowned expert in the field of mild to moderate mental ill health.  He has stated that he took account of all the medical evidence and he has provided clear reasons as to why Mrs Boud’s application has not succeeded.
21.3. The main issue upon which the initial application was based was a mental health one.  Mrs Boud saw the consultant psychiatrist in May 2006 and while it is noted that she recommended ill-health retirement as appropriate, it is somewhat surprising that there is no evidence that any treatment, allied to occupational therapies, was discussed, considered, and either offered or declined.  It is not the role of the Scheme’s medical adviser to decide what treatment is or is not appropriate, nor is it their role to decide what framework would or would not be reasonable and effective.  
21.4. It is the role of the Scheme’s medical adviser to evaluate the evidence that is presented with initial and appeal applications.  An important aspect of assessing permanent incapacity to serve efficiently as a teacher is the issue of whether appropriate treatment has been applied or considered and reasonably discounted.  The Scheme’s medical adviser has to make this consideration not only in relation to the applicant’s recovery from their illness, but also in relation to how it may or may not affect their incapacity to serve efficiently as a teacher.  Where appropriate treatment has not been applied, evidence of the assessment of the risk and effectiveness of such treatment, in terms of an interchange with clinicians, should be expected as well as detail about compliance or non-compliance.
21.5. They strongly refute the accusation that there is a ‘system of rejection’ in place.  A review of the two tier ill-health system has just taken place, in conjunction with all key stakeholders including trade unions and employers.  The report endorses the decision making process as being both fair and transparent and provides clear evidence that feedback from medical advisers helps unsuccessful applicants to put appeals together.

22. Teachers’ Pensions have said:

22.1. They had no reason to question Dr Chapman’s comment that Mrs Boud had failed to attend a meeting with the Employer, as this is what information given by the Employer had led them to believe.  They were not aware of the error until Mrs Boud made her first appeal.

22.2. It is the Employer’s Occupational Health Adviser’s responsibility to check the form (20) and the medical evidence.  It would not be appropriate for Teachers’ Pensions to verify these details.  Mrs Boud should have checked with the Employer that everything had been included.  The published procedure is that Teachers’ Pensions would not seek to question information provided by employers.
23. The Employer’s representative has said:
23.1. The delays in the submission of Mrs Boud’s ill-health application were due to the medical advisors from whom Dr Goundry, of Occupational Health, had requested reports.  The Occupational Health Unit (OHU) is contracted to undertake work on behalf of the college and it is not the college’s fault if the OHU did not act with the speed expected by Mrs Boud.
23.2. In any event, it was medical reports that had been requested by Mrs Boud that delayed the process.  Dr Goundry did not require these reports in order to advise management on the likelihood of Mrs Boud being able to return to work at Bexley College.  The other medical reports obtained by Dr Goundry arrive at similar conclusions to those given by Dr Sweet.  
23.3. It is not necessarily the case that, had the Staff and Student Associate Director (responsible for dealing with Mrs Boud’s incapacity and her ill-health application) gone beyond her duties and chased the medical report from Dr Goundry that it would have been provided with greater expedition.  
23.4. Dr Sweet’s report was in fact annexed to the ill-health application so would have been considered in any case.
Conclusions
24. I do not make any finding against Teachers’ Pensions, which, as Scheme Administrators, was not ultimately responsible for the decision not to award Mrs Boud ill-health early retirement benefits from service and was not actively involved in obtaining medical reports.
25. Dr Chapman’s initial rejection was on the grounds that the evidence did not support a conclusion that Mrs Boud would remain incapable of another teaching job before her retirement date.  In her report, Dr Chapman also stated that Mrs Boud failed to attend a meeting with the Employer to discuss possible support mechanisms.  This point was incorrect and one is left with the impression that Dr Chapman may have allowed this erroneous information to influence her decision.  Mrs Boud had not attended a capability meeting at the time the Employer sent the information in question to the DCSF, but she did so shortly afterwards.  The Employer should have notified DCSF of the fact that the meeting had taken place and its outcome, that this was not done amounts to maladministration.  However, this error was essentially corrected when Mrs Boud submitted her first appeal to the DCSF, and this was also subsequently rejected.  Therefore, I do not find any direct loss resulting from this specific error.
26. My jurisdiction against the Employer covers only pension matters.  I cannot consider any points concerning how the decision was reached to dismiss Mrs Boud on grounds of incapacity.  I note however that Mrs Boud is dissatisfied with the time taken by the Employer to process her application for ill-health early retirement.  Medical reports can take some time to collate but the Employer perhaps could have been more pro-active in chasing up responses and this may have led to Mrs Boud’s application being considered slightly sooner, although this is by no means certain.  In any event, if there were delays caused by the Employer, they are marginal and have not in themselves led to any injustice for Mrs Boud; her first application for ill-health benefits was considered before she had formally left service and was ultimately rejected by DCSF.  I do not make any finding against the Employer.
27. Turning now to the complaint against DCSF, the test for incapacity under the Regulations is whether the applicant is unable to serve as a teacher due to illness or injury, despite appropriate medical treatment, and is likely to remain so until their normal retirement date.  DCSF’s task was therefore to decide whether, as a matter of fact, based on available evidence including the advice of their medical advisers, Mrs Boud met these criteria.

28. In reaching a decision, DCSF must ask the right questions, construe the Regulations correctly and only take into account relevant matters.  DCSF should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

29. Mrs Boud evidently suffered from a number of conditions but, in considering her initial application and subsequent appeals, DCSF’s medical advisers have largely confined themselves to her stress-related condition.  Mrs Boud is concerned that due regard was not given to her other conditions when her initial ill-health application and appeals were considered.  DCSF’s medical advisers refer to Mrs Boud’s other conditions in their reports, they clearly have not been ignored.  How much weight to attach to any particular piece of evidence when considering an ill-health application is ultimately for DCSF to decide.  DCSF’s medical advisers did take Mrs Boud’s other conditions into account but decided that her stress-related condition was the main illness.  I cannot therefore conclude that they disregarded relevant evidence. 
30. Mrs Boud has pointed out that some other medical reports strongly supported her assertion that she would not be able to return to any form of work at all before her retirement age.  Again, DCSF’s medical advisers do refer to other reports and Dr McClearney, who conducted Mrs Boud’s second appeal, states that he read the entire file.  Medical experts do sometimes arrive at different conclusions to each other and I cannot find any maladministration in respect of DCSF accepting the view of their own medical advisers (who were in possession of all the facts), even though they were different opinions to those put forward by other doctors.  
31. There is no dispute that Mrs Boud had to leave employment on capability grounds – she was evidently unfit for teaching duties at that time.  The Regulations refer to appropriate treatment and, at the first appeal stage, Dr Scott recommends that the application be rejected on the grounds that that not all reasonable treatment has been exhausted.  Dr McClearney goes into some detail on this point when making his report for the second appeal.  He has set out what he considers appropriate treatment to be for an individual with Mrs Boud’s stress-related condition, and has concluded that her appeal cannot succeed as there is no evidence that she had undertaken adequate treatment.  However, I have seen nothing to suggest that Dr McClearney, or any medical adviser, specifically considered whether such treatment was thought to be appropriate in Mrs Boud’s case or, more significantly, how likely it was to be effective before Mrs Boud reached retirement age.  It is not enough simply to assert that there are treatments yet to be undergone, in assessing permanence some regard must clearly be had for the likelihood of those treatments proving successful and within what timescale. Before a decision on the question of permanence can properly be reached, a decision maker must have evidence as to the likely efficacy of proposed medical treatment, if the lack of such treatment is a key reason behind the rejection of the application.  DCSF should have ensured this was properly addressed and the fact that they did not is maladministration, for which I make an appropriate Direction below.
Directions
32. Within 28 days of this determination, the DCSF are to revisit the decision made to reject Mrs Boud’s initial application for ill-health early retirement benefits taking into account my observations in paragraph 31 above.
CHARLIE GORDON

Deputy Pensions Ombudsman

16 March 2009

Appendix
PROVISIONS OF THE SCHEME
The Teachers’ Pensions Regulations 1997 (E8) states:

‘Enhancement of retirement benefits in case of incapacity

This regulation applies to a person who has become entitled to payment of retirement benefits by virtue of regulation E4(3) or (4) by reason of his having become incapacitated before ceasing to be in pensionable employment…

(4) If the person’s relevant service amounts to 10 years or more, the appropriate period is the longer of period A and period B.

(5)
 Period A is the shortest of

(a)
the period by which the person’s relevant service falls short of 40 years

(b)
the period beginning when the person’s pensionable employment ended and ending immediately before his 60th birthday, and

(c)
6 years and 243 days.

(6) 
Period B is so much of the period beginning when the person’s pensionable employment ended and ending immediately before his 65th birthday as would not cause his effective reckonable service to be increased to more than 20 years.’

Regulation E4 (4) deals with situations in which a member becomes entitled to payment of retirement benefits.  Case C covers members younger than 60 and who are incapacitated, and states:

‘In Case C the person – 

has not attained the age of 60

has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

is incapacitated and became so before attaining the age of 60…’

Regulation E4 (8) states

‘In case C entitlement takes effect:


…  (b)…as soon as the person falls within the Case.


…or (in all cases), if later, 6 months before the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.’

Regulation H9 states:

‘All questions arising under these Regulations are to be determined by the Secretary of State.’
‘Incapacitated’ is defined within the Regulations as:

‘A person is incapacitated

(a)
in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so…’
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