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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Beattie

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	Durham County Council (the Council) – the Managers of the Scheme


Subject
· Mr Beattie has complained about the Council’s decision not to award him ill health early retirement benefits.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Council because:  
· The Council obtained suitable medical advice before arriving at a final decision.
· The appropriate Rules were applied.
· The decision reached by the Council was not perverse. 
DETAILED DETERMINATION
Provisions of the Scheme

Section 31 of The Local Government Pension Scheme Regulations 1997 (the Regulations) states:
‘Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.’
Section 97 of the Regulations states:
‘Before making a decision as to whether a member may be entitled under Regulation 27 or under Regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of infirmity of mind or body.’
Material Facts
1. Mr Beattie was first employed by the Council as a Community Support Worker in January 1996 and he also became a member of the Scheme at that time.  In July 2000, he was involved in a road traffic accident.  Following the accident, Mr Beattie began to suffer from depression, stress and anxiety and he remained off work as a result.  

2. Mr Beattie attended a capability hearing in November 2001.  Following this hearing, Mr Beattie’s employment was terminated on capability grounds in February 2002 and he became a deferred member of the Scheme.
3. In February 2004, Mr Beattie applied for ill health early retirement benefits from the Scheme.  As part of the application process, he was examined by Consultant Psychiatrist, Dr Mafallul, who completed a report for the Council’s Occupational Health Unit in August 2004, which stated:  
‘With regard to Mr Beattie’s low frustration tolerance, emotional liability, and subsequent disposition to aggressive behaviour, it seems that he will be unable to continue with work as a Support Worker for Young People…Mr Beattie’s current position, in my opinion, would strongly suggest the need for a change in career that will limit the extent of his interpersonal engagement with other persons in the workplace.  Formal discharge by way of being pensioned off will enable him to redirect his resources into alternative career opportunities.’’

4. Dr Mafallul’s report was submitted by the Council to Dr S Lloyd, Consultant Specialist in Occupational Medicine, along with Mr Beattie’s other medical notes, for a recommendation on Mr Beattie’s application for ill health early retirement benefits.  Dr Lloyd stated:

‘I see in his notes two reports from consultant psychiatrists, one from Dr S Rastogi…and a more recent one from Dr Y Mafallul…One thing that is conspicuous by its absence in both reports is a psychiatric diagnostic formulation.  This makes prediction of the future very difficult indeed and, to compound this, both psychiatrists are remarkably vague about his prognosis.  It is certain, judging from statement made by Dr Mafallul in his report that all avenues of treatment have not yet been tried.  Dr Mafallul’s statement that Mr Beattie should be “pensioned off” to “enable him to redirect his resources” is not helpful and suggests he does not understand the terms of the Local Government Pension Scheme, nor Mr Beattie’s employment circumstances
I would concur that Mr Beattie is certainly at present unfit to be a youth worker.  However, I am very far from convinced that this state of affairs will last until his 65th birthday, ie for another 21 years.  Thus, I do not feel that there is any condition that could be defined as “permanent” under the meaning of the LGPS.’

5. Mr Beattie’s application for ill health early retirement benefits was subsequently rejected by the Council in August 2004.

6. Mr Beattie made another application for ill health early retirement benefits in November 2005.  His medical details were submitted to Occupational Physician Dr W Ponsonby, who concluded:

‘Mr Robert Beattie is currently 45 and has 20 years until the normal retirement age and although he has a number of medical problems these may all improve with treatment and time and I don’t think it is possible to say that he has permanent incapacity from regular and effective service in suitable work.’
7. Mr Beattie’s application was again rejected by the Council.  However, in November 2006, after an appeal by Mr Beattie, the decision that had been made by the Council was assessed by the Appointed Person under the first stage of the Internal Dispute Resolution Procedure (IDRP).  The Appointed Person referred Mr Beattie’s case back to the Council on the grounds that Dr Ponsonby based his conclusions on the likelihood of Mr Beattie being capable of undertaking suitable work, rather than, as the regulations require, Mr Beattie being capable of undertaking his old role with the Council.  
8. As a result of the appeal, Mr Beattie’s case was considered by Dr J Sorrell, an independent Occupational Physician new to the case, who, having been presented with Mr Beattie’s medical records, concluded:
‘Neither Dr S Rastogi, Consultant Psychiatrist’s report of 22 November 2000 nor Dr Y M Mafallul’s psychiatric report on 6 August 2004 gave a clear clinical diagnosis.  Neither of them put Mr Beattie’s symptoms into a recognised ICD classification.  Both psychiatrists recommended that he should embark on further psychotherapeutic work and no evidence has been presented to me that this further treatment occurred or was offered.  In my judgement it is premature, if not impossible, to make judgements regarding the long-term prognosis (of 18½ years) of Mr Beattie’s behavioural problems in terms of his employment prospects at this time even on the basis of probability (more likely than not)…

…As at this time I have been shown NO MEDICAL EVIDENCE that he suffers from an illness or infirmity of mind or body, which is unlikely to respond to further therapeutic intervention, and which is sufficient to make him permanently incapable of discharging efficiently the duties of his former employment.  There is also no evidence of his permanent inability to undertake any other whole time role before the age of 65 (I am required to also state this fact under the Local Government Pension Scheme Regulations 1997).  As a consequence of this opinion I have stated that he does not, at this time, meet the criteria of the Local Government Pension Scheme Regulations for early payment of his deferred pension benefits on the grounds of ill health.’
9. The Council considered Dr Sorrell’s report and, in February 2007, again rejected Mr Beattie’s application for ill health early retirement benefits.  This decision was upheld by the Appointed Person in April 2007 under the first stage of the Scheme’s IDRP.  The second stage of the IDRP was completed in November 2007 when the Council again confirmed their rejection of Mr Beattie’s application.
10. Mr Beattie also had a Youth Worker role with Sunderland City Council, a job he had to leave for the same ill health reasons.  Mr Beattie’s application for ill health benefits in respect of his Sunderland City Council employment was successful and he is currently in receipt of an ill health pension of about £16 per month from them.
Submissions   
11. Mr Beattie has said:
11.1. It is now over seven years since the accident and his condition continues to decline.  In this time he has had many tests and seen seven consultants as well and many other medical professionals.  He has spent a great deal of time trying to deal with his problem.  He is currently undergoing medical treatment for a range of conditions.  He does not understand what else he needs to do to demonstrate the permanence of his unsuitability to carry out his old former duties as a Community Support Worker.
11.2. If the Council maintain their stance of rejecting his claim for ill health early retirement benefits, were they correct to terminate his employment on capability grounds?
11.3. The Council failed in its duty of care which it owed to him in the period after his accident and since.  Prior to the accident, he had several pre-existing medical conditions which affected his mobility.  These have deteriorated over the last eight years but, with the right help and support, he could still fulfil his working duties at a considerably reduced level.  The major barrier to his employment today are the medical conditions which developed after the accident, in particular the mental health issues – no one will employ him because of the risk of violence.  
11.4. He would be willing to drop all claims to a pension if he could be cured of his present condition, as some of the Council’s doctors, who have never seen or examined him, believe to be possible.  Indeed, the only doctors who state that he is not entitled to an ill health pension are those who have never actually seen him.

11.5. He has discussed with his Primary Care Trust (PCT) the issues raised by the Council’s medical advisors that he does not have a condition which would not respond to medical treatment or intervention.  This matter is currently being investigated, but the PCT has cited the intensive medical treatment and intervention that he has received over a period of 15 years, which did not prove to be successful.  
11.6. He is in receipt of a small ill health pension paid by Sunderland City Council in respect of the same medical conditions but assessed by different doctors with less documentary evidence than has been presented to the Council.
12. The Council has said:
12.1. The Council has acted in accordance with the regulations at each stage.
12.2. Medical practitioners have repeatedly reported that they do not consider Mr Beattie to be permanently incapable of discharging his former duties.
Conclusions
13. My role is to determine whether or not those responsible for making decisions have applied the appropriate Regulations correctly, that only relevant evidence has been taken into account and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.
14. The fact that Mr Beattie is receiving an ill health pension from Sunderland City Council has no bearing on the complaint before me.  That related to a different employment, and the Council are entitled and indeed obliged under the Regulations to obtain medical advice themselves in relation to Mr Beattie’s employment with them, before arriving at a decision about whether or not to award ill health early retirement benefits.  
15. The Council obtained medical advice and considered that when making its decisions.  Mr Beattie may not agree with the medical advice that the Council obtained and there are indeed reports on file from other doctors that, on the face of it, support his case to a greater degree.  However, the Council’s medical advisors had seen these other doctors’ conclusions and took them into account when assessing Mr Beattie’s application, which they recommended should be not upheld.  The Council asked the medical advisors the correct question and provided them with relevant evidence.– Whilst the Council are not obliged to follow the advice they receive, they would need clear reasons for not doing so.  Accordingly, they accepted the medical advice and rejected Mr Beattie’s application.  I cannot conclude that this decision reached by the Council, in their role as Managers of the Scheme, was perverse or that the Regulations were not properly interpreted or applied.
16. Mr Beattie questions whether the Council could be right to terminate his employment on grounds of capability whilst rejecting his claim for ill health retirement benefits. There is no inconsistency here. It is perfectly possible that an employee may currently be incapable of performing his duties satisfactorily to the point where his employment is terminated. To qualify for ill health early retirement benefits an individual has to be, on the balance of probabilities, permanently (at least until their retirement age) incapable of carrying out their duties, which is a quite different matter. 
17. There is no evidence that the process followed by the Council was flawed and in the absence of any demonstrable maladministration, I do not uphold Mr Beattie’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman
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