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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs D M Fox-Reed

	Scheme
	:
	Local Government Pension Scheme 

	Respondent
	:
	Kent County Council (the Employer)


MATTERS FOR DETERMINATION 
1. Mrs Fox-Reed says that:
1.1. before she took up employment as an Early Years Advisory Teacher with the Employer in September 2004, she was advised at interview that she could remain in membership of the Teachers’ Pension Scheme (TPS). However, after she had commenced employment she discovered that she had been enrolled in the Local Government Pension Scheme (LGPS);
1.2. she should have been advised by the Employer to complete TPS form 160 which would have allowed her to pay ‘Combined Contributions’ to TPS; and
1.3. as a result of being excluded from TPS she was unable to continue Additional Voluntary Contribution (AVC) payments to the Prudential’s Teachers’ AVC Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mrs Fox-Reed was born on 18 August 1947. During the early part of 2004 she successfully applied for the position of Early Years Advisory Teacher with the Employer. Her contract of employment commenced with effect from 1 September 2004. Prior to that date she had been a co-Deputy Head Teacher with East Sussex County Council and a member of TPS.

4. On 29 September 2004, Mrs Fox-Reed received a letter from the Employer notifying her that she was a member of LGPS.

5. Under cover of a letter dated 15 October 2004 she was forwarded a copy of her Contract of Employment for signature. With regard to the pension scheme this stated:
“…you will be automatically admitted to the Pension Scheme, and deductions will be made from your pay to cover contributions with immediate effect…”

6. Upon receipt of the contract, Mrs Fox-Reed contacted the Employer’s pension section to say that as she was within 3 years of her Normal Retirement Date (ie. her 60th birthday) under TPS she wished to continue in membership of that scheme. She had spoken to Prudential and had learned that she could not maintain membership of the AVC arrangement tied to TPS. She said that she had been told that there would be no disadvantage in her working for Kent LEA, but she felt from reading the LGPS guide there was the possibility of considerable disadvantage particularly at her age. She wanted to know why she could not maintain her contributions to TPS.
7. Not having received a reply, Mrs Fox-Reed repeated the main points of her letter when she wrote to the Employer’s personnel department on 9 November 2004.

8. Mrs Fox-Reed received a reply dated 16 November 2004 which stated that under Teachers’ Pensions Regulations (the Regulations), she would not be able to contribute to TPS. She was told that LGPS offered similar benefits to those under TPS and it might be possible to buy additional service under LGPS. She could also transfer her Prudential AVCs to a provider used by LGPS.
9. Mrs Fox-Reed next wrote to the Employee Relations Manager at the Employer on 5 December 2004. She eventually received a reply dated 4 February 2005. He pointed out that although it was a requirement that she was a qualified teacher, her post itself was not a teaching post and Early Years Advisory Teachers were not eligible under the Regulations for membership of TPS. The managers of the Early Learning Service had been aware of this for some time
SUBMISSIONS

10. Mrs Fox-Reed submits that:
10.1. at interview she was told that there would not be any problems with continuing her contributions to TPS; 
10.2. several other staff members, including some of those interviewing were contributing to TPS and told her there was no reason why she should not continue to do so; 
10.3. she was persistently given inadequate or misleading answers to her requests for information; and
10.4. she would not have accepted the position with KCC had she known the true position regarding pension scheme provision.

11. The Employer responded that:
11.1. at no stage of the proceedings was there any reference to the fact that the post(s) might be available with the TPS attached;

11.2. the chair of the interview panel at the time is able to confirm that Mrs Fox-Reed was not told at any time either before, during or after the interview that she could remain in membership of TPS;

11.3. there is no record of Mrs Fox-Reed having raised the subject of pensions at her interview on 18 May 2004;

11.4. Mrs Fox-Reed was provided with information about LGPS when the formal KCC contract was issued to her; and
11.5. there are no other Early Years Advisory Teachers in TPS.

CONCLUSIONS
12. In the first part of her complaint, Mrs Fox-Reed alleges that she was told by the Employer at her interview that she would be able to continue contributing to TPS. 
13. The Regulations define who is eligible for membership of TPS. The Employer says that the management of the Early Learning Service was aware that Early Years Advisory Teachers were not eligible under the Regulations to join TPS, even though they were required to be qualified teaching staff for the role. Furthermore the Employer has confirmed that no other Early Years Advisory Teacher in their employ was a member of TPS.
14. There may have been an informal discussion about pensions at her interview. With regard to Mrs Fox-Reed’s claim that some members of the interview panel told her that they were contributing to TPS, it is not clear what was said by whom and whether or not this was misinterpreted by Mrs Fox-Reed. As she has subsequently discovered, there was an option to make ‘Combined Contributions’ i.e pay both employee and employer contributions to TPS in order to maintain membership for a limited period, but this is not the same as being offered membership of TPS as part of the terms and conditions of her employment with the Employer. There is nothing to indicate that Mrs Fox-Reed was promised TPS membership by the Employer and I am therefore unable to uphold this part of her complaint.
15. I have to make my findings about what happened on the evidence that is available.  I cannot, on the evidence, find that Mrs Fox-Reed was misled to the extent of taking a post she would not otherwise have taken.
16. In the second part of her complaint Mrs Fox-Reed says that the Employer should have alerted her to the possibility of paying ‘Combined Contributions’ to TPS, which would have allowed her to accrue further benefits under that scheme up to the age of 60. However, there is no legal obligation for an employer to advise employees in respect of a pension scheme or otherwise offer financial advice. In any event, maintaining Combined Contributions is likely to have been extremely expensive. I am unable to uphold this part of her complaint.
17. The third part of Mrs Fox-Reed’s complaint centres on the fact that as a member of LGPS, she was no longer eligible to make contributions to the Prudential Teachers’ AVC Scheme. The Teachers’ AVC Scheme is a money purchase arrangement with no penalties on stopping contributions. Mrs Fox-Reed would have had the opportunity to make AVC payments to a scheme run in conjunction with LGPS which would have enabled her to maintain her pension contributions at the maximum permitted rate without financial loss. I therefore do not uphold the third part of her complaint.
TONY KING

Pensions Ombudsman

23 July 2008
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