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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A K Kadwa

	Scheme
	:
	Equitable Life Personal Pension Plans (MPN0012865 & MPN0014114)

	Respondent
	:
	Equitable Life Assurance Society (Equitable Life)


Subject
Mr Kadwa complains that:

· Equitable Life failed to deal in a timely manner with his request to transfer his funds to another pension provider;
· the transfer value for MPN004114 was 12% lower than another plan he had with Equitable Life; and 

· a transfer penalty was not appropriate as he was already taking his benefits with Equitable Life. 
The Ombudsman’s determination and short reasons

The complaint should be upheld against Equitable Life because they caused a delay in the transfer of the fund during which the overall cost of investments in the receiving pension scheme increased. 
DETAILED DETERMINATION

Material Facts
1. Mr Kadwa, who lives in South Africa, had three plans with Equitable Life. Mr Kadwa’s complaint concerns two, MPN0012865 and MPN0014114 (the Plans). MPN0014114 commenced on 29 May 1996 funded by a single premium and invested 100% in the With Profits fund.  MPN0012865 commenced on 11 April 1998 and was also funded by a single premium invested in a mixture of with profits and unit inked investments. 
2. At his normal retirement date, Mr Kadwa decided to convert the Plans into an income drawdown arrangement, invested with and administered by Equitable Life. In 2006, Mr Kadwa decided to transfer his income drawdown facility from Equitable Life to Hargreaves Lansdown (who were also acting as his financial adviser). 
3. Mr Kadwa contacted Equitable Life for transfer forms and these were sent by them on 11 May 2006. He completed and returned the forms on 26 May 2006. Equitable Life then realised that the forms were out of date, as they did not take into account tax changes that took place with effect from 6 April 2006 (A-Day). Equitable Life issued the correct forms on 31 May 2006. Equitable Life says that the time taken to re-issue the revised forms was reasonable. 
4. Equitable Life did not receive the completed forms and therefore contacted Hargreaves Lansdown on 16 and 23 June 2006. The forms were received by Equitable Life on 12 July 2006 and the transfer was completed on 20 July 2006. The funds transferred from the policies were £203,938.58 (MPN0012865) and £35,442.71 (MPN0004114). The investment of the transfer values in a variety of funds in the Hargreaves Lansdown arrangement was completed on 10 August 2006. 
5. Equitable Life concede that they delayed the transfer because they initially sent the incorrect transfer forms. Mr Kadwa and Equitable Life both accept 14 June 2006 to be a date by which the transfer could have been completed. On 14 June 2006, the transfer values for the policies were £203,267.00 (MPN0012865) and £35,325.99 (MPN0004114). 
6. Mr Kadwa says that the delay in processing the transfer forms resulted in a financial loss of £24,198 (See Appendix A). Mr Kadwa has based this loss on the actual number of units purchased in August 2006.  He applied this number of units to the June 2006 unit prices, and calculates that he could have purchased the same number of units in June 2006 for £24,198 less. 
7. Equitable Life say that while they delayed the transfer, they should not be held accountable for any additional loss as a result of delay between when they released the funds (20 July 2006) and when the funds were reinvested by Hargreaves Lansdown (10 August 2006). 

8. Mr Kadwa was unhappy with the transfer value for MPN0004114, as it was less than he was expecting and he believed this was because of the charges that had been applied. Mr Kadwa claims that he was led to believe in a conversation with Equitable Life on 18 May 2006 that both Plans would attract a penalty of 8% because they were both invested in with profits funds. He was unhappy that a transfer penalty of approximately 20% appeared to have been applied.    
9. Equitable Life say that Mr Kadwa had contacted them and enquired about the fund values and any penalties before he returned the completed forms. On 18 May 2006 they told him  the Plans’ values  and transfer values :

	Policy number
	Value at 18/05/2006
	Transfer value at 18/05/2006.

	MPN004114
	£43,635.55
	£35,235.95

	MPN0012865
	£220,379.28
	£202,379.28


10. Equitable Life says that the Plans did not have identical investment strategies as one was invested 100% in with profits whereas the other was invested in a mixture of with profits and unit linked. Equitable Life says that they deducted an 8% penalty for both Plans and have explained how the penalty was calculated.
11. The terms and conditions of MPN004114 do not specifically permit a transfer once income drawdown has commenced. However, Equitable Life say they allow such a transfer but apply a penalty. Their explanation of the penalty is:

“Under pension plans, contractual benefits are only paid in two instances. One being on the death of the policyholder and the other when the benefits of the policy are used to purchase retirement benefits, for example in the form of an annuity. 

Any other termination is classified as non-contractual and the Society has the discretion to impose a financial adjustment, which reduces the value of the fund being transferred accordingly…

For a non-contractual transfer, the amount payable will be the policy value subject to an 8% financial adjustment. Where the guaranteed value is higher than the policy value, the adjustment is applied to the lower value, which can make it appear that a larger adjustment has been applied.” 

12. Mr Kadwa remains dissatisfied with the explanation and does not accept that an 8% penalty has been applied. He says that a breakdown of the policies has not been provided to show how much penalty has been deducted.  He would like 12% (the difference between his perceived 20% penalty and 8% the penalty that should have been deducted) to be refunded and re-invested. He also wants £2,000 for distress and inconvenience. 
Conclusions
The delay

13. Sending the incorrect transfer forms to Mr Kadwa was maladministration. Equitable Life should not have sent forms which were no longer in use and doing so caused delay. The situation was made worse as Mr Kadwa lives in South Africa. 
14. Mr Kadwa says the maladministration has caused a loss of £24,198. This is not in my view a correct assessment.  Mr Kadwa has established how much the units that were bought in August 2006 would have been worth in June (being less) and says this is his loss. But the same number of units would not have been bought in June.  The correct method is to identify the number of units in each fund that would have been bought if there had been no delay caused by Equitable and their current value.  Then, if the total current value of the units actually bought is less, Mr Kadwa should be compensated for the difference.
15. I have considered making an allowance for the time taken by Hargreaves Lansdown from 21 July to 10 August on the basis that a similar amount of time would have been taken if the funds had been available in June. This would have meant that the investment would not have taken place until about 5 July. Equitable have forcibly argued that the time taken by Hargreaves Lansdown was itself avoidable.  Whether that is so or not, on my office’s calculations the loss would actually have been reduced as a result of that delay.  I accept Equitable’s position that it should be disregarded. 
16. My office has calculated the difference in unit values as at 26 May 2009 to be £17,915 (to the nearer £).  The underlying calculations are shown in Appendices B and C.
17. The delay has undoubtedly caused Mr Kadwa some distress and inconvenience.    
Transfer penalty

18. It is correct that there was no provision in the Policy for the transfer.  The fact that it was discretionary does not give Equitable Life free reign to decide what any penalty might be.  They have to do so on a consistent and reasonable basis.

19. The application of the penalty to the maturity value (rather than the guaranteed value) is consistent with the fact that a guarantee does not in fact apply in Mr Kadwa’s circumstances.  What Equitable Life have done is not unreasonable and is consistent with their internal instructions, so I cannot find their decision to be improper. 
20. Mr Kadwa invested his monies in the two policies at different times. So they were invested within different tranches of the with profits fund and any adjustments will be correspondingly different. 

21. I do not uphold this part of Mr Kadwa’s complaint.

Direction 
22. I direct Equitable Life within 28 days of this determination to pay £17,915, plus simple interest from 28 May 2009 to the date of payment, to Hargreaves Lansdown for investment in Mr Kadwa’s pension with them.  Interest is to be at the rate for the time being quoted by the reference banks.   
23. I further direct that within 14 days of this determination Equitable Life are to pay Mr Kadwa £100 in recognition of distress and inconvenience caused.  

TONY KING
Pensions Ombudsman
28 May 2009

The loss calculated by Mr Kadwa
	 
	Unit Price @ 
	Qty 
	Value 
	Unit Price @
	Qty
	Value

	 
	15/06/2006
	 
	(£)
	10/08/2006
	 
	(£)

	 
	
	
	
	
	
	 

	Artemis Global Growth
	90.81
	5248.278
	4765.96
	90.61
	5248.278
	4755.46

	Invesco Perpetual Latin America 
	71.48
	28762.34
	20559.32
	83.17
	28762.34
	23921.64

	JP Morgan Natural Resources
	496.5
	10536.03
	52311.36
	566.2
	10536.03
	59654.97

	JP Morgan Emerging Markets A
	75.25
	14498.72
	10910.29
	82.29
	14498.72
	11931

	JP Morgan European Smaller Cos
	269
	2598.399
	6989.69
	275.5
	2598.399
	7158.59

	JP Morgan New Europe 
	127.2
	12872.29
	16373.55
	148.3
	12872.29
	19089.6

	Neptune Russia & Greater Russia 
	180.5
	6821.763
	12313.28
	210.4
	6821.763
	14352.99

	Neptune Global Equity
	193.5
	3435.371
	6647.44
	208.9
	3435.371
	7176.49

	CF Junior Oils Trust 
	153.66
	8068.505
	12398.06
	174.41
	8068.505
	14072.28

	CF Melchior Japan Opportunities
	177.45
	4139.763
	7346.01
	165.1
	4139.763
	6834.75

	Legg Mason Japan Equity
	246.5
	2265.308
	5583.98
	211.2
	2265.308
	4784.33

	Merril Lynch Gold & General
	643.7
	1924.768
	12389.73
	738.6
	1924.768
	14216.34

	AXA Framlington Japan
	284.6
	1660.649
	4726.21
	286.2
	1660.649
	4752.78

	Jupiter Emerging European Opps
	162.29
	6144.47
	9971.86
	192.16
	6144.47
	11807.21

	CF Ruffer Baker Steel Gold Fund
	142.21
	9150.32
	13012.67
	159.51
	9150.32
	14595.68

	SWIP Japanese Smaller Cos
	184.4
	4145.864
	7644.97
	173.5
	4145.864
	7193.07

	Credit Suisse European Frontiers
	211.42
	4739.211
	10019.64
	250.36
	4739.211
	11865.09

	Total Value
	 
	 
	213964.02
	 
	 
	238162.3

	Difference  £24,198.30
	 
	 
	 
	 
	 
	 


Calculation of Units Notionally Purchased
	
	Actual value 
	% of transfer actual value 
	% applied to value 
	15/06/2006
	Qty
	% applied to value 
	21/07/2006
	Qty

	
	10/08/2006
	used to buy funds 
	15/06/2006
	Unit Price
	 
	21/07/2006 
	Unit Price 
	

	
	(£)
	on 10/08/2006
	(£)
	(p)
	 
	(£)
	(p)
	

	Artemis Global Growth
	4755.46
	2
	4771.86
	90.91
	5248.99
	4763.12
	91.11
	5227.88

	Invesco Perpetual Latin America 
	23921.64
	10.04
	23954.74
	71.48
	33512.51
	23910.86
	81.87
	29205.89

	JP Morgan Natural Resources
	59654.97
	25.05
	59767.53
	496.5
	12037.77
	59658.07
	539.34
	11061.31

	JP Morgan Emerging Markets A
	11931
	5.01
	11953.51
	75.25
	15885.06
	11931.61
	80.16
	14884.74

	JP Morgan European Smaller Cos
	7158.59
	3
	7157.79
	269
	2660.89
	7144.68
	273.38
	2613.46

	JP Morgan New Europe 
	19089.6
	8.01
	19111.3
	127.2
	15024.61
	19076.3
	142.35
	13400.98

	Neptune Russia & Greater Russia 
	14352.99
	6.02
	14363.31
	180.5
	7957.51
	14336.99
	199.6
	7182.86

	Neptune Global Equity
	7176.49
	3.01
	7181.66
	193.5
	3711.45
	7168.5
	202
	3548.76

	CF Junior Oils Trust 
	14072.28
	5.92
	14124.7
	153.66
	9192.18
	14098.83
	171.19
	8235.78

	CF Melchior Japan Opportunities
	6834.75
	2.87
	6847.62
	177.45
	3858.9
	6835.08
	160.14
	4268.19

	Legg Mason Japan Equity
	4777.99
	2.01
	4795.73
	246.5
	1945.53
	4786.93
	206.4
	2319.25

	Merril Lynch Gold & General
	14216.34
	5.97
	14243.99
	643.7
	2212.83
	14217.9
	721.49
	1970.63

	AXA Framlington Japan
	4752.78
	2
	4771.86
	284.6
	1676.69
	4763.13
	282.39
	1686.72

	Jupiter Emerging European Opps
	11807.21
	4.95
	11810.35
	162.29
	7277.31
	11788.73
	185.73
	6347.24

	CF Ruffer Baker Steel Gold Fund
	14595.68
	6.12
	14601.9
	142.21
	10267.84
	14575.14
	160.83
	9062.45

	SWIP Japanese Smaller Cos
	7193.07
	3.02
	7205.5
	184.4
	3907.54
	7192.31
	169.1
	4253.29

	Credit Suisse European Frontiers
	11865.09
	5
	11929.65
	211.42
	5642.63
	11907.8
	238.35
	4995.93

	
	
	 
	
	
	 
	
	
	

	Total Value
	238155.93
	 
	238593
	
	 
	238155.98
	
	


Loss
	 
	Qty
	Unit Price 
	 
	Qty
	Unit Price 
	 

	 
	15/06/2006
	27/05/2009
	Value (£)
	21/07/2006
	27/05/2009
	Value (£)

	 
	
	(p)
	 
	
	(p)
	 

	Artemis Global Growth
	5248.99
	75.33
	3954.06
	5227.88
	75.33
	3938.16

	Invesco Perpetual Latin America 
	33512.51
	103.64
	34732.37
	29205.89
	103.64
	30268.98

	JP Morgan Natural Resources
	12037.77
	41.1
	4947.52
	11061.31
	41.1
	4546.2

	JP Morgan Emerging Markets A
	15885.06
	101.2
	16075.68
	14884.74
	101.2
	15063.36

	JP Morgan European Smaller Cos
	2660.89
	221.6
	5896.53
	2613.46
	221.6
	5791.43

	JP Morgan New Europe 
	15024.61
	125.9
	18915.98
	13400.98
	125.9
	16871.83

	Neptune Russia & Greater Russia 
	7957.51
	211.2
	16806.26
	7182.86
	211.2
	15170.2

	Neptune Global Equity
	3711.45
	204.5
	7589.92
	3548.76
	204.5
	7257.21

	CF Junior Oils Trust 
	9192.18
	151.65
	13939.94
	8235.78
	151.65
	12489.56

	CF Melchior Japan Opportunites
	3858.9
	84.41
	3257.3
	4268.19
	84.41
	3602.78

	Legg Mason Japan Equity
	1945.53
	89.71
	1745.33
	2319.25
	89.71
	2080.6

	Merril Lynch Gold & General
	2212.83
	1004
	22216.81
	1970.63
	1004
	19785.13

	AXA Framlington Japan
	1676.69
	207.1
	3472.42
	1686.72
	207.1
	3493.2

	Jupiter Emerging European Opps
	7277.31
	139.88
	10179.5
	6347.24
	139.88
	8878.52

	CF Ruffer Baker Steel Gold Fund
	10267.84
	156.89
	16109.21
	9062.45
	156.89
	14218.08

	SWIP Japanese Smaller Cos
	3907.54
	117.5
	4591.36
	4253.29
	117.5
	4997.62

	Credit Suisse European Frontiers
	5642.63
	188.23
	10621.12
	4995.93
	188.23
	9403.84

	 
	
	
	 
	
	
	 

	 
	142020.24
	 
	195051.31
	130265.36
	 
	177856.7


The loss is: £195,051.31 - £177,856.70 = £17,194.61
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