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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr G J Samuel

	Scheme
	Amylum UK Pension Scheme (the Scheme)

	Respondents
	Tate & Lyle plc 
Trustees of the Scheme (the Trustees)


Subject

Mr Samuel’s complaint is that compensation payments paid in 2005, 2006 and 2007 in respect of lieu days credited to the “Bank 2 Scheme” (an arrangement to compensate for bank holidays worked) should be treated as pensionable.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the compensation payments in respect of the Bank 2 Scheme are not defined as pensionable under the rules of the Scheme (the Rules) and the February 2005 Announcement (the 2005 Announcement) does not constitute a notification as required under the rules of the Scheme.

DETAILED DETERMINATION

Material Facts

1. Mr Samuel was an employee of Tate & Lyle UK Limited (formerly known as Amylum UK Limited) (the Employer) between 16 June 1986 and 30 September 2007.  The Employer was the principal employer of the Scheme until 24 September 2007 when it was replaced by Tate & Lyle PLC.  The Employer was sold from the Tate & Lyle PLC group on 30 September 2007 and ceased to participate in the Scheme from that date.  As a result of the sale Mr Samuel became deferred member under the Scheme on 30 September 2007.

2. The Employer operated an arrangement, the Bank 2 Scheme.  In its original form employees who worked on bank holidays had lieu days credited to them.  The days were not taken as leave.  Instead, they could be used by the employee to leave work early in his or her retiring year or, if the employee left before retirement, they could be converted to a lump sum compensation payment.  The Employer states that in practice most employees would leave before retirement and receive compensation for lieu days accrued.  
3. Mr Samuel describes the arrangement slightly differently.  He says that because the plant in which he worked ran 24 hours a day, every day of the year, an extra eight days were credited for shift workers whether or not they worked on a bank holiday.  (I think in practice this amounts to the same thing – but see my later observations on whether it was possible to distinguish between lieu days and ordinary holiday.)
4. None of the Employer, the Trustees and Mr Samuel have been able to provide any documentation which shows how the Bank 2 Scheme was established or operated.

5. Up until November 2004 pensionable salary was defined under the Rules as:

“(a)
his Basic Salary at 7 July coincident with or immediately preceding his Relevant Date; and 

(b)
his gross earnings in the tax year completed on 5 April coincident with or immediately preceding his Relevant Date but excluding:

(i)
any Long Service Awards;

(ii)
any bonuses paid on or after 1 January 2001, unless the Principal Employer decides they are to be included.  If the Principal Employer decides that any bonus paid on or after 1 January 2001 is to count for this purpose it will notify the Trustees and the Member of its decision in writing.”

6. The Trustees held a meeting on 22 October 2004  and item 33/04 of the minutes of that meeting records the following:

“Rule Amendments – Pensionable Salary/40 years Service Rule

Mr A confirmed that the draft rule amendments included the following provisions: 

Pensionable Pay – The current definition does not make it clear as to whether emoluments such as the Company car allowance are pensionable or not.  The intention of the Rule change is to make it clear that pensionable salary will be based on basic salary together with only those emoluments that the Principal Employer notifies a member are to be pensionable.”

7. With effect from 1 November 2004 the definition of pensionable salary was changed by way of deed dated 2 November 2004 to read:

““Pensionable Salary” shall be determined at the Relevant Date and means in relation to a Member the greater of:

(i)
his Basic Salary at the 7 July coincident with or immediately preceding the Relevant Date; or

(ii)
his Basic Salary in the previous tax year together with such other emoluments (if any) in the previous tax year as the Principal Employer notifies the Member and the Trustees are to be pensionable.”

“Relevant Date” is defined as:

 “… the date of the Member’s retirement or his Normal Pension Date or the date of his death or the earliest date of his leaving Pensionable Service.”  
8. The Employer states that it was not the intention of the amendment to introduce as pensionable the Bank 2 Scheme payments.  Rather, it was intended to clarify that pensionable salary should consist only of those emoluments the Employer had notified to members as being pensionable.  The amendment was to also ensure that the Scheme was aligned with the other group pension schemes of the Employer. 

9. In February 2005, the Employer and the Trustees issued the 2005 Announcement.  The opening paragraph stated:

“This announcement has been prepared primarily to advise members of some changes to the Pension Scheme rules…”
The announcement explained the changes to the definition of pensionable salary and provided a list of elements of pay which would be classed as pensionable salary.  The list included: basic salary, cash overtime, pay in lieu of holidays and overtime, full shift overtime, call out payments, standby payments, extra week’s pay after 25 years service, maternity pay and statutory sick pay.  Full shift overtime was broken down into: weekday day and night, weekend day and night, bank holidays and Saturday night.  The list did not expressly include pay received for bank holidays worked.  It went on to say “Any other pay items will not be pensionable unless specifically notified as such by the Company.”

10. The Bank 2 Scheme was frozen at 1 September 2005.  Mr Samuel was informed by way of letter dated 12 September 2005, which stated:

“Following discussions with the Trade Unions on the Collective Labour Agreement 2005 and Employment Handbook, the Company has agreed and will be implementing the following:

“Banked Hours”

The Banked scheme (2) will be frozen, as of the 1st September 2005.  The hours that have been accrued to date will be paid out in the September Payroll, subject to signature of the agreement by 31st August 2005.  If not the pay out will be delayed by one month from the date of the signature.  This system will then be closed.

You currently have 328 banked hours which amounts to £5,410.54.  This has been calculated on your annual salary as of 1st September 2005…

Lieu Hours

In an effort to allow for flexibility of working arrangements an employee will be allowed to utilize lieu days accrued in a calendar year and then used within the same calendar year-subject to approval as outlined in the CLA.  This is up to a maximum of three per year.  Employees who have not used these days by 31st October of the calendar year will have these lieu days paid out in the November payroll, so that there is no ongoing accrual.  This will be commence as of 1st January 2006, although Lieu Days accrued for Christmas and Boxing Days 2005 can be carried over into 2006 for use in line with the above.”

11. On 28 September 2005, Mr Samuel received the payment of £5,410.54 in respect of his lieu days that had been credited in the Bank 2 Scheme between him joining on 16 June 1986 and 31 August 2005.  He received a second payment of £1,618.41, in respect of the lieu days accrued from 1 September 2005 to 31 October 2006 in his November 2006 pay.  A further payment of £1,670.20 was paid to him in his November 2007 pay.  
12. The Employer says that it subsequently received a number of queries regarding the information provided in the 2005 Announcement and in March 2007 issued a briefing note.  This addressed two issues: (1) what was meant by ‘pay in lieu of holidays’; and (2) whether the compensation payment made to employees in September 2005 should have been pensionable. The briefing note clarified that the Employer’s intention was for cash payments paid in lieu of annual leave that had not been taken would be treated as pensionable whereas any cash payments in respect of bank holidays would not. 

Summary of Mr Samuel’s position  
13. The Bank 2 Scheme was an administrative means of dealing with three potential sources of lieu days: bank holidays; annual leave; and service days (extra days earned every three years up to a maximum of five).  Accumulated hours were credited irrespective of their source.  

14. Shift workers were granted eight extra holidays a year to replace the eight bank holidays worked.  Payments made out in 2005 and 2006 therefore, were not compensation payments but pay in lieu of those bank holidays.  
15. When leave was taken it was not identified as either holiday or a lieu day.  The two were in practice interchangeable.  He says that he used up his normal leave entitlement each year, but others did not, which means that they must have received significant pensionable payments.

16. The 2005 Announcement included ‘pay in lieu of holidays’ that would be treated as pensionable and it was assumed that payments in respect of bank holidays worked would also be pensionable.

17. The clarification document issued in September 2005 cannot be applied retrospectively.   

Summary of the Employer’s Position

18. It did not intend to make Bank 2 Scheme payments pensionable when the Rules were amended with effect from 6 April 2005.
19. There is a clear distinction between lieu days and holidays.  They are dealt with separately in the employee handbook and other places.
20. It accepts that the 2005 Announcement informed employees that pay to them in lieu of their contractual agreed annual leave earned from 6 April 2005 was to be treated as pensionable in accordance with the Rules, but not that it does so in respect of the payment for bank holidays credited under the Bank 2 Scheme.

21. Mr Samuel has suffered no financial loss.  He has not retired on the basis that his pensionable salary would include these payments and has not left pensionable service under any mistaken belief as the 2007 announcement was issued before his pensionable service under the Scheme was terminated.    

Summary of the Trustees’ position

22. The Trustees are obliged to administer the Scheme in accordance with the Rules.  

23. It is clear that the Employer has not specifically notified the Trustees that it has designated the payments as pensionable.

24. The Trustees understand that the Employer treats the 2005 Announcement as a formal designation for the purposes of the definition of Pensionable Salary.  The Trustees have concluded that the content of the 2005 Announcement is not clear so as to lead to the conclusion that the payments were intended by the Employer to be designated as pensionable.  The issue of the subsequent briefing note put the matter beyond doubt.  

Conclusions

25. The compensation payments Mr Samuel is claiming should be pensionable fall to be considered under the revised definition of pensionable salary that came into effect on 1 November 2004.  For the purposes of the second limb of that definition, elements other than basic salary are only pensionable if the Employer specifically decides and notifies both the member(s) and the Trustees.
26. So the compensation payments under the Bank 2 Scheme could be considered pensionable if the Employer so decided. The Trustees could only include such payments in a member’s pensionable salary if they were notified by the Employer that they were pensionable. The Employer did not specifically notify the Trustees or Mr Samuel that any of the payments under the Bank 2 Scheme would be treated as pensionable. 

27. Mr Samuel alludes to the 2005 Announcement as constituting such a notification. I do not find that it does.  The reference to “pay in lieu of holidays” would naturally be taken to refer to optional leave rather than lieu days.  The reference to ‘full shift overtime for bank holidays’ does not describe the Bank 2 Scheme, which was not an overtime pay arrangement. And in any event, any ambiguity was resolved before Mr Samuel left the Scheme.

28. I do not agree with Mr Samuel that it would not be possible to identify untaken lieu days as distinct from holidays.  It is commonplace in environments with flexible working and shift patterns for lieu time to be identified and days leave  to be identified as resulting from that or being from annual leave allowance.

29. In practice Mr Samuel seems have accepted there was a distinction.  He says that he took his full annual leave allowance but he did not take his lieu days as leave.  So his view that the distinction is arbitrary is not entirely consistent with the way he acted or the way he describes it. 

30. If Mr Samuel were right, and the distinction was artificial he could perhaps argue that he had taken his lieu days as leave and so had outstanding holiday for which he was paid in lieu (and which is therefore pensionable).  That would be a dispute as to the classification of the days for which he is paid.  I have not considered that as the evidence is that he and the Employer both regarded the untaken days as related to the Bank 2 Scheme.
31. I do not uphold the complaint. 

TONY KING

Pensions Ombudsman

24 September 2009
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