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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J E Warwick

	Scheme
	:
	Rangers Pension Scheme (the Scheme)

	Respondents
	:
	Mrs S A Ranger
Union Pension Trustees Ltd (the Independent Trustee)


Subject
Mrs Warwick says that Mrs Ranger, in her capacity as trustee of the Scheme, has a conflict of interest in the settlement of the death benefits for her estranged husband Mr R Ranger. She also believes that the sale of the Scheme’s property may not have been open, transparent, or legal.
The Ombudsman’s determination and short reasons

The complaint should not be upheld against because: 
· the rules of the Scheme (the Rules) allow Mrs Ranger as trustee to exercise discretion in respect of the benefits of another member even though she has a direct interest;
· Mrs Ranger was acting in accordance with the Rules in her attempts to identify the validity of Mrs Warwick’s claim for a dependant’s pension; and,

· The sale of the property was carried out through reputable firms of solicitors and valuers and the Independent Trustee was kept informed at all stages.


DETAILED DETERMINATION

Material Facts
1. Mr Ranger and Mrs Ranger were co-directors of R Ranger Ltd (the Company) and both were trustees of the Scheme. The Scheme is a Small Self Administered Scheme (SSAS) under which an Independent Trustee acts as Pensioneer Trustee as required by legislation.
2. Mr Ranger and Mrs Ranger were married but were separated in October 1995. Mr Ranger had entered a relationship with Mrs Warwick some time prior to this, and they began cohabiting in 1997. Mr Ranger died on 6 March 2004 and there became payable benefits in respect of his share of the pension fund. On his death the trustees of the Scheme were Mrs Ranger and the Independent Trustee (the Trustees).
3. The provisions of the Scheme are contained in the Rules and the relevant sections are set out in the Appendix. However, in brief, on death, two discrete benefits are payable – a lump sum, and a dependant’s and/or widow’s pension to be purchased with the balance of the deceased member’s fund. The Rules lay down separate criteria as to who may receive each benefit. Whilst Mrs Warwick was eligible to benefit from the lump sum payment as a beneficiary under Mr Ranger’s will, she could only benefit from a dependant’s pension if she could show that she was wholly or partially dependent on Mr Ranger.
4. IPS Actuarial Services Ltd (administration and actuarial arm of the Independent Trustee) (the Administrator) wrote to Mrs Warwick on 6 October 2005 requesting certain information which they believed would help the Trustees ascertain whether or not she was financially dependent on Mr Ranger and thus qualify for a dependant’s pension. This included:

· Copies of tax returns, bank statements, building society or other savings accounts to provide evidence of her income and assets during the period leading up to Mr Ranger’s death;
· An explanation as to why her income was £80 per week when she lived with Mr Ranger, but was now £180 per week, and confirmation of her income before she lived with Mr Ranger;

· Information regarding Mr Ranger’s income and assets during the period leading up to his death;

· Any other evidence to support her statement that she was financially dependent on Mr Ranger.

5. Mrs Warwick responded on 24 October 2005 enclosing:

· Tax returns for 1996/7 and 2002/3;

· Bank statements for the three months prior to Mr Ranger’s death (December 2003 – March 2004); and,

· Further background regarding her relationship with Mr Ranger.

6. On 16 November 2005, the Administrator wrote to Mrs Warwick seeking more information including:
· Tax returns between 1997 and 2003;

· Further payslips for the period prior to Mr Ranger’s death; and,

· Details of certain financial transactions.

7. Mrs Warwick was reluctant to provide the requested information. However the Administrator wrote to her again on 13 December 2005 explaining that under the Scheme, beneficiaries were chosen at the Trustees’ discretion from categories laid down in the Rules. She had no entitlement to benefit, but fell into a class that could be a beneficiary if she could show that she was financially dependent on Mr Ranger.

8. On 3 March 2006, the Administrator advised Mrs Warwick that the Trustees had decided to award her a lump sum of £70,235.20. They told her that there was approximately £13,000 to be used to provide a widow’s/dependant’s pension, and that she might qualify if she could provide proof of financial dependency. Mrs Warwick acknowledged receipt of the cheque on 13 March 2006 and advised the Trustees that she was not prepared to furnish them with any further information.
9. The Administrator wrote to Mrs Warwick again on 28 March 2006 summarising the information that she had given them and stating that Mrs Ranger, particularly, did not think that any of this indicated financial dependency and wanted to see bank/building society statements for the two years prior to Mr Ranger’s death. 

10. The Administrator added that Mrs Ranger said she was aware that Mr Ranger’s rent was £650 per month and that some months he was taking home less than this. Mrs Warwick claimed that Mr Ranger paid for everything, although she occasionally paid for food. Mrs Warwick questioned where the money came from to pay for rates, utility bills, fuel bills and running costs for her car, maintenance, mooring and running costs for their boat, and other general living expenses. She did not think that the sums added up. Her view was that in the latter years, Mr Ranger was dependent on Mrs Warwick. She had no problem with Mrs Warwick benefiting from the residual fund of approximately £13,000, she was seeking proof of dependency.
11. Mrs Warwick wrote to the Administrator on 15 May 2006. She noted that:

· She had provided a tax return relating to her earnings for 2003;

· Mr Ranger had shares which he had sold;

· Mr Ranger had a large bank overdraft; and,

· Bank statements would not show other payments from Mr Ranger as these were made in cash.

12. In a letter to Mrs Warwick dated 20 June 2006, the Trustees suggested a compromise – that 50% of the residual fund be used to purchase a dependant’s pension for Mrs Warwick – but she rejected the proposal claiming that the whole benefit was her entitlement.
13. On 18 July 2006 the Administrator again requested sight of Mrs Warwick’s bank statements for the two years prior to Mr Ranger’s death, but again Mrs Warwick refused to submit them.
14. On 5 October 2006 the Administrator explained that in the absence of any progress, the Trustees intended to put benefits into payment in accordance with their letter dated 20 June. To this end that Administrator obtained annuity quotations based on a purchase price of £8,660. They then wrote to Mrs Warwick on 16 February 2007 advising her that the best quotation had been received from Legal and General for £462.84 p.a. They enclosed appropriate documentation for Mrs Warwick to complete.
15. Mrs Warwick declined to accept the Legal and General quotation and sought more information about how the residual fund had been calculated. On 9 May 2007 the Administrator provided Mrs Warwick with a full breakdown of how the fund was valued and the considerations taken into account when apportioning the lump sum payment between herself and Mrs Ranger. The primary considerations were:

· The range of potential beneficiaries

· Mr Ranger’s wishes

· The relationship between Mr Ranger and the beneficiaries

· The financial position of the beneficiaries

The Trustees concluded that the only realistic beneficiaries were Mrs Warwick and Mrs Ranger.

16. The Independent Trustee says that they took the following points into account:

· Mr Ranger made a written request that benefits should go to Mrs Warwick who was also the principal beneficiary under the will;

· Mrs Warwick had had a relationship with Mr Ranger since 1994 and had lived with him since 1997;
· There was some uncertainty about Mrs Warwick’s income, but it appeared to be relatively low;

· Mrs Warwick appeared to have limited financial resources;

· Mrs Warwick lived in a mobile home;

· There was no evidence that Mrs Warwick had significant other assets;

· Mrs Ranger was married to Mr Ranger, though separated since 1995 and now had another partner;
· Mrs Ranger continued to have contact with Mr Ranger particularly with regard to running the company;

· Mrs Ranger would be financially disadvantaged were the company to fail, although she is a member of the Scheme, with the remaining assets allocated to her.

17. Taking the above factors into account, the Independent Trustee felt that the major part of the lump sum should be paid to Mrs Warwick, whilst since Mrs Ranger was still Mr Ranger’s wife, it was reasonable that part should be paid to her. In their view the division should be 80%/20% in favour of Mrs Warwick.

18. Mrs Ranger considered that:

· She had been married to Mr Ranger for 27 years and knew him better than Mrs Warwick;

· The previous nomination form had been in favour of herself and the children and at the time of their separation it was agreed that everything would be left to the children at his death;
· She had been driving force behind setting up the business and the Scheme;

· Between 1995 and 2002 Mr Ranger withdrew some £70,000 from the business which would have helped towards the purchase of a boat, and in turn a home for Mrs Warwick;

· She had battled with Mr Ranger over the income withdrawals, asking him to make Scheme contributions instead. Had he done so, the fund would have been larger, increasing Mrs Ranger’s share.

In Mrs Ranger’s view, the lump sum should be split 60%/40% in favour of Mrs Warwick.
19. Further discussions between the Trustees resulted in a split of 70%/30% which was considered reasonable as a joint decision by the Trustees as a whole.

20. With regard to the sale of the Scheme property, Mrs Ranger says that she made a decision to move the business from its premises at Unit 15, Falcon Business Park, Finchampstead, during the summer of 2006 as it was becoming a drain on resources. She states that the building remained empty for a period whilst she ran the business from her own home. Towards the end of the year she obtained an independent freehold valuation from Pennicotts of Wokingham of £140,000. This compared with a valuation by the same company of £135,000 two years previously. An offer matching the valuation was received from an adjoining owner/occupier. The offer was accepted and Clifton Ingram LLP was retained to act for the Trustees in the sale. The Independent Trustee was kept informed as the transaction progressed, and the sale was finally completed on 6 July 2007.
Mrs Warwick’s position

21. She believes that Mrs Ranger found herself with a conflict of interest. The Independent Trustee should not merely have reduced what they considered to be her entitlement for the sake of agreement, but should have resolved that conflict by arranging for another trustee to be appointed.

22. The Independent Trustee was satisfied with her claim to entitlement and she does not understand why it is considered reasonable for Mrs Ranger to proceed with further enquiries.

23. The arbitrary reduction in the sums paid to her was due entirely to the personal circumstances of one of the trustees.

24. Mrs Ranger’s claim that Mr Ranger would have not made as many payments into the Scheme is not relevant. Had Mr Ranger retired before he died, the full sum would have been paid.

25. Mrs Ranger has made a number of points intended to cast doubt on Mrs Warwick’s dependency on Mr Ranger. 
Conclusions

Payment of Mr Ranger’s death benefits
26. Mrs Ranger was a member of the Scheme in her own right; she was also a trustee and a potential beneficiary upon the death of Mr Ranger. Clearly there was a potential conflict of interest for her when she was called upon to determine the distribution of benefits on the death of her estranged husband. However, clause 9 of the Rules makes provision for a beneficiary to exercise a discretionary power in these circumstances.
27. The power of appointing and removing trustees does not lie with the Independent Trustee, it lies with the Company.  The Independent Trustee could not have removed Mrs Ranger, however biased she might have been.  (In fact I make no finding that she was biased at all).

28. The Independent Trustee has provided a summary of the decision making process in relation to the lump sum.  There was a difference of opinion between the Trustees – not as to who should benefit from the lump sum, but rather how the benefit should be apportioned between the beneficiaries. They however came to a compromise, and the lump sum was paid in March 2006.

29. There were two trustees and the Independent Trustee, as a professional organisation, can be taken to have known what its responsibilities – and Mrs Ranger’s – were.  So even if there was a risk that Mrs Ranger’s thinking was tainted by irrelevant matters (and I make no finding that it was), given the special position of the Independent Trustee, I do not consider that the possibility of bias invalidates the decision made by the Trustees jointly.

30. The Trustees jointly, perhaps influenced by Mrs Ranger, considered that more evidence was required to show financial dependency/partial financial dependency and requested sight of bank and building society statements for the last two years before Mr Ranger died.
31. Mrs Warwick has refused to furnish these statements saying that they would not show money received from Mr Ranger as these transactions were normally in cash. 
32. I do not think that the Trustees’ request is unreasonable.  (I have had no regard to the specific allegations Mrs Ranger has made).  If the information requested establishes dependency Mrs Warwick has nothing to fear from the request. If the information would be unrepresentative of the true position (for example because of cash payments) she can say why. At present Mrs Warwick’s refusal to provide the information requested supports the suspicion that she may not have been dependent on Mr Ranger.
33. For the reasons given in paragraphs 28 to 32 above, I do not uphold this part of the complaint.

Sale of Scheme property

34. Turning to the sale of the Scheme property, from the evidence provided by the Trustees, the sale was made on the open market using reputable local solicitors and valuers, at a price matching the most recent valuation. 
35. I do not uphold this part of the complaint.
TONY KING

Pensions Ombudsman

27 January 2009


Appendix
Relevant rules of the Rangers Pension Scheme
‘Dependant’ means in relation to a person or a deceased person any individual (other than his spouse) who is wholly or partially financially dependent on him or was so dependent at the time of his death’.

Rule 3.1.7 Exercise of discretions by Trustees

Where under the Rules the Trustees have a discretion as to whether in any particular circumstances a benefit shall be payable and / or as to the person or persons to whom any benefit is to be paid then any determination made by the Trustee in the exercise of such discretion shall be conclusive and binding on all persons.

Rule 4.1.8(1) Application of Proceeds of Policy

In the event of the death in service of a member or the death of a Withdrawing Member the proceeds of any policy or policies effected in respect of him pursuant to Rule 4.1.7 [Insurance Benefits] together with the Fund Reserve in respect of him shall be applied in providing such of the following target benefits and of such respective amounts having regard to the limits referred to in Rule 3.1.2 [Limits of Benefits] and payable in the case of a pension or allowance from such date and in such manner as the Trustees having regard to the wishes of the relevant beneficiaries and to the amount of the said proceeds and Fund Reserve determine to be appropriate:-

(a) a pension for his Pensionable Widow

(b) a pension(s) for his Dependant(s)

(c) an allowance for Dependent Children

(d) a lump sum

Rule 4.1.10

(1) Upon the death of a member (in this Rule called the ‘deceased’) the Trustees shall hold any sum or sums becoming payable upon his death (other than a Pensionable Widow’s or Dependant’s pension or allowance) upon trust with power within a period of two years from the date of the deceased’s death to pay or apply any part or parts thereof to or for the benefit of such one or more as they shall think fit of the deceased’s beneficiaries  (as below defined) …
(2) In this Rule ‘beneficiaries’ means in relation to the deceased the following:-

(a) …

(b) the dependants of the deceased

(c) any person entitled to benefit under the deceased’s will or nominated by him in writing as a beneficiary for the purpose of the Scheme
(d) …

Clause 8(1 of the Trust Deed
The power of appointing and of removing the Trustees shall be vested in the Principal Company and shall be exercised by deed provided that at least one trustee shall be a person or body approved by the Board of the Inland Revenue.

Clause 9(1) of the Trust Deed

No decision of or exercise of a power by the Trustees shall be invalidated or questioned on the grounds that the Trustee of (sic) any of them or any director or officer or (sic) any body corporate being a Trustee hereof had a direct or indirect interest in such decision or in the exercise of such power.
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