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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Citibank N.A. (the Employer)

	Scheme
	:
	Citibank (UK) Pension Plan (the Plan)

	Respondents
	:
	London Life 


Subject
The Employer complains that it had to fund a shortfall in Mr Galea’s retirement fund that existed at the time of his retirement, because of maladministration by London Life.  It is seeking to recover that amount. 
The Ombudsman’s determination and short reasons

The complaint should be upheld against London Life as they are unable to account for premiums paid between April 2001 and July 2002.  

DETAILED DETERMINATION
Material Facts
1. London Life are the insurer of  a with-profits additional voluntary contribution (AVC) policy (the Policy) held by the trustees of the Plan, to which were paid the AVCs made by Mr Galea.  Jardine Lloyd Thompson (JLT) is the administrator of the Plan. 
The Policy
2. The schedule to the Policy (the Schedule) defines “Maturity Date” as: “such date as is recorded in the Register being the date on which the Annuitant would normally retire from the service of the Employer under the provisions of the Scheme”. Condition 2 of the Schedule is headed “Premium” and states
“A premium of such amount as may from time to time be agreed between the Assured and the Company shall be paid by the Assured to the Company in respect of each Annuitant at such intervals as shall be similarly agreed.

Each premium shall be applied in accordance with such tables of rates as the Company shall determine.  The total amount of all premiums paid in respect of an Annuitant shall be recorded in the Register…”.

Condition 8 of the Schedule is headed “Deferment of Benefit” and states: 
“On the survival of an Annuitant to the Maturity Date payment of all or part of the Benefit may be deferred at the request of the Assured in which event the amount of the Principal Benefit and Alternative Benefit payable in respect of the Annuitant as recorded in the Register shall be appropriately reduced to the extent necessary to provide such part of the Alternative Benefit as the Assured determines shall be paid at the Maturity Date in accordance with the provisions of Condition 7(i). The remaining amounts of the Principal Benefit and Alternative Benefit payable in respect of the Annuitant shall be increased on such basis as the Company shall determine to be appropriate having regard to (a) as to whether or not premiums continue to be paid in respect of the Annuitant after the Maturity Date and (b) the period from the Maturity Date to the date the Benefit actually becomes payable. ”

3. The Assured is defined in the Schedule as the trustees of the Scheme for the time being.  

4. Mr Galea has produced copies of statements from 2002 to 2005.  They show a basic benefit that increases (described as “new benefit accrued”) each year before the addition of bonuses.  The notes to the 2002 statement say:

“Each contribution made secures a guaranteed Basic Benefit.  An Annual Bonus is normally added on the anniversary of your birthday and cannot subsequently be taken away.  Your statement shows the amounts of guaranteed Basic Benefit purchased and Annual Bonus added in the period from commencement of the Plan to the statement date.”

5. Mr Galea had a normal retirement date (NRD) under the Plan of 23 July 2002 (his 60th birthday).  On 20 January 2002 Mr Galea wrote to London Life stating that he would be exercising his option to continue working after his 60th birthday, possibly to age 65.   London Life replied by confirming that Mr Galea's retirement had been deferred to 23 July 2007, but that this did not prejudice his rights to take his benefits at an earlier date.

6. Mr Galea continued working and contributing to the Plan. No special contractual arrangement was in place during the period of deferment beyond the conditions laid out under the Policy. The Employer states that London Life did not ask for details of what contributions would be paid and contributions were paid monthly and were of a varying amount although generally around £1,200 to £1,400. 

7. In late 2005, there were exchanges between Mr Galea and the Employer, who were concerned about the basis on which bonuses had been allocated, and London Life.  In December 2005, the Employer wrote to London Life to say that the maturity date under the Policy should not have been changed as it was tied to Mr Galea’s NRD under the Plan. it 
8. After further exchanges of correspondence, on 3 February 2006 London Life conceded that it had incorrectly amended Mr Galea's retirement date to 23 July 2007 and provided a recalculation of his benefits as follows:  
“Prior to his 60th birthday Mr Galea’s policy was valued at £107,640.82.  This figure is calculated using the basic benefit figure of £84,397.42, reversionary bonuses of £6,321.20 and terminal bonus of £16,922.20 although in practice this would not have been paid as Mr Galea had chosen to defer taking his pension benefits.  Using deposit interest rates of 4.5% for 2003, 2004 and 5% in 2005 we value the current value of these benefits to be £123,423.79.

Contributions received after 23 July 2002 would also receive interest using the deposit interest rates above.  On this basis we calculate the current value of these benefits to be £51,886.26.  This would provide a total fund value today of £175,310.05.

I appreciate the corrected crystallised figure of £107,640.82 is lower than the figure of £147,637.00 you quote and this is because it has been calculated using the basic benefit and bonus figures in force prior to the deferment on the retirement date. 


These figures were increased as a result of the deferment but our systems were amended with effect from February 2002 and not July where you are taking your figures.
In summary, Mr Galea has benefited from the actions taken by London Life in 2002.  He has received the benefit of increased basic benefit and bonus figures and as a result the current retirement value is £185,107.66.  This figure includes terminal bonus of £898.49.”

9. London Life provided a reconstructed statement as at 4 April 2001 which shows the basic benefit of £84,397.42 mentioned above.

10. On 23 February and 22 March 2006 the Employer then wrote to London Life stating that it could not reconcile the accumulated benefit with Mr Galea’s contributions and requested clarification of contributions paid and how they were reflected and a breakdown of the proposed benefit value of £185,107.66.  In particular the Employer pointed out that the premiums were not regular premiums. 

11. London Life responded by e-mail on 6 April 2006, stating:
“1. Whether paying single or regular premiums is irrelevant. Contributions still purchase a promised fund so long as the original terms, i.e. NRA is not changed. In Mr Galea’s case each single premium has purchased a predetermined fund at NRA.

2. I have already advised the contribution of £3,800.00 paid 20 March 2005 has been taken into account in our calculations...To date we have not been able to prove or disprove the contribution of £1,150.00 paid on 6 May 2002 was for Mr Galea and in the interests of allowing Mr Galea to commence his benefits without further delay we will leave the contribution in place.

3. The breakdown you request is a complex actuarial calculation deemed to be providing a fair value at the chosen retirement date. We are not obliged and are not agreeable to providing any further details of this calculation. 

4. ...My letter of 3 February 2006 details how we should have treated Mr Galea’s policy and compares this to how we have adjusted the policy. The purpose of the comparison is not simply to highlight the difference terminal bonus would have on the fund. The first basis uses the basic benefit figure of £84,397.42. However, as we altered the basic benefit to £113,810.51 with effect from February 2002 it would not be relevant to use £84,397.42 for the second basis.

5. I note from your calculations that you are still using the erroneous assumption that Mr Galea’s fund increases in line with the contributions received. We have explained that contributions are used to increase the basic benefit and are not simply added to the fund value.  We have proved that Mr Galea’s fund is thousands of pounds higher as a result of the adjustment made to his policy. If you also take into consideration that terminal bonus would not have been added in basis 1, as benefits were not commenced in 2002, Mr Galea’s gain is greater still...”  
12. On 2 August 2006 London Life issued a cheque for £189,163.24 representing Mr Galea’s benefits. The Employer had calculated that the value should be £210,094.45 and paid Mr Galea the difference of £20,921.21.
13. The Employer’s calculation of the policy value as at 23 July 2006 is as follows:



£

Basic benefit at 04.04.2001 
84,397.42

Contributions April 2001-July 2002
  22,500.00

Basic Benefit at 23.07.2002
106,897.42 

Reversionary Bonuses
7,587.16

Terminal Bonus
16,922.20

Crystallisation as at 23.07.2002
131,406.78
With interest:

23.07.2003 at 4.5%
137,320.09

23.07.2004 at 4.5%
143,499.49

23.07.2005 at 5.0%
150,674.46

23.07.2006 at 5.0%
158,208.19 
With Post 23.7.2002 contributions
51,886.26
Total
210,094.45
14. Apart from enclosing copies of the limited documents they held on their files for Mr Galea, London Life has not responded to the complaint or provided information requested by my office. It appears that they have lost their main records.
Conclusions

15. There is no dispute that London Life incorrectly adjusted Mr Galea’s maturity date   to 23 July 2007, when it should have remained at 23 July 2002.
16. The fundamental difference between the Employer and London Life relates to the contributions paid between April 2001 and July 2002 of £22,500.  London Life’s position appears to be that the basic benefit of £84,397.42 assumed that the subsequent premiums would be paid.  The Employer’s position is that they were single premiums;  London Life could not have known how much was going to be paid after the statement (and so they cannot have been taken into account in the basic benefit) and they ought to have increased the basic benefit and the bonuses thereon accordingly.
17. In later years the premiums that were paid in error did indeed secure additional basic benefit.  The notes to the statement quoted from above describe that this would happen.  In view of that, and given that London Life are unable to offer any support for their view that the premiums after April 2001 were already taken into account, I find in the Employer’s favour.

18. However, I do not entirely agree with the basis of loss claimed.  The Employer paid Mr Galea a sum that they calculated the premiums would have secured.  That was based on the assumption that the premiums would add directly to the basic benefit and additional bonus would attach to the increased basic benefit.  In my view, since London Life cannot account for those premiums, it would strictly be more appropriate for them to be returned with interest. However, the difference between the two calculations relates only to interest on each payment between April 2001 and July 2002, compared to the additional bonus claimed.  In the circumstances I regard the Employer’s claimed loss to be reasonable.

Direction

19. I direct that within 28 days London Life are to pay the Employer £20,921 plus simple interest at the rate for the time being quoted by the reference banks from 31 August 2006 to the date of payment.
TONY KING

Pensions Ombudsman

16 March 2009
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