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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Professor C Coen 

	Scheme
	:
	Universities Superannuation Scheme Limited (USS) 

	Respondent
	:
	Prudential Assurance Limited (Prudential)


Subject

Professor Coen complains that Prudential’s sales representative improperly persuaded him to pay money purchase additional voluntary contributions (AVCs) to Prudential.  He alleges that he was led to believe that he was purchasing past added years (PAY) rather than a Prudential AVC. 

The Ombudsman’s determination and short reasons

The complaint should be upheld because Prudential failed to make it sufficiently clear that Professor Coen was making money purchase AVCs rather than purchasing PAY.  

DETAILED DETERMINATION

Material Facts

1. Prudential provide the money purchase AVC option within the USS. In 1994, the USS offered two types of AVCs, one was the money purchase AVC provided by Prudential and the other was an AVC to purchase additional years of pensionable service (PAY) arranged directly by USS. There was a guide produced by USS for members, explaining the changes to AVCs with effect from 1 October 1993. The guide says: 

“Money Purchase AVCs
The AVCs paid will be invested in a policy taken out with the Prudential Assurance Company Limited and the net proceeds of that investment will be available on retirement or earlier death to provide a choice of additional benefits. 

AVCs to purchase additional years of pensionable service

Additional Voluntary Contributions can also be made to USS to buy additional years of pensionable service. This would increase your pension benefits in USS and in most cases your lump sum benefit on retirement…”

2. Professor Coen joined the USS in January 1985. In 1994, he was 43 years old with 13 years’ pensionable service, so he potentially had a shortfall of 5 years and 213 days’ pensionable service at his scheme retirement age (SRA). Professor Coen wanted to pay extra contributions to increase his prospective pension. He said, ‘due to a potential shortfall of 5 years and 7 months…I wanted to purchase added years’.  In May 1994, he was approached by Prudential’s representative (the representative) and Professor Coen agreed to a meeting with him.

3. During the meeting, a handwritten note from Professor Coen’s employer, Kings College, was referred to by the representative, which showed that Professor Coen would need to pay additional contributions of 4.86% of his salary in order to purchase an extra 5 years and 213 days’ pensionable service. The note was dated 11 May 1993 and the calculations were carried out to 1 June 1993. 
4. Professor Coen was sold AVCs, although no point of sale document is available to demonstrate whether suitability of the product was established. A Prudential ready reckoner was used by the representative to establish the rate of contribution for the AVC. It made no reference to PAY.
5. After commencing AVCs, Professor Coen received annual benefit statements in respect of his AVC policy. These showed the contributions received and the current AVC fund value. The statements made no reference to PAY, increases in pensionable service or to the “money purchase” nature of the AVC arrangement.
6. Had Professor Coen made like for like contributions to PAY rather than the AVCs from 1994 to 2005, he would have built up 4 years and 169 days in additional pensionable service.  It appears that the AVC fund would not purchase as much in pensionable service. 
Professor Coen’s position

7. Professor Coen was aware of the existence of PAY, and has told me:

“I did indeed realise that there was an option to buy Added Years. At that time [January 1985] I did not choose to do so, because it was not clear to me whether I would remain an academic indefinitely…By the time the Prudential approached me…I already knew about the possibility of buying Added Years…”

8. Professor Coen alleges that the representative introduced himself as the representative of the ‘in-house scheme’. He says that he was left under the impression that the product he was purchasing was a USS product because all the documentation relied on by the representative mentioned the USS.  Professor Coen adds that Kings College’s former payroll manager later told him that, in 1994, the representative had been asked to clearly distinguish between PAY and Prudential’s money purchase AVC, as labelling the product as ‘in-house’ would give members the impression they were buying a USS product.

9. Professor Coen says that, during the meeting, the representative discussed with him the missing years in his pensionable service and the percentage by which he would need to increase his contributions in order to make good the shortfall. He disagrees with an assertion made by Prudential that the meeting would have been in accordance with their representatives’ usual practice, which was to explain all the options available including PAY, but, as PAY was not their product, they would do no more than make it known to the customer.

10. Professor Coen says that the representative brought the handwritten note to the meeting and referred to it along with a Prudential AVC “ready reckoner”. He suggests that the note may have been dated incorrectly due to an error. Professor Coen says that the finance department at Kings College confirmed to him that no note was produced in May 1994, before he had his meeting with the representative. The representative determined, using the ready reckoner, that Professor Coen should contribute 4.90% of salary.  

11. Professor Coen says he thought he had purchased a product which would provide him with 5 years and 213 days’ additional service. It was not until 2005, after discussing the matter with a colleague, he realised he had in fact been sold a money purchase AVC which would not guarantee to purchase a specific level of past service. As a result of this, Professor Coen ceased contributing to his Prudential AVC from September 2005.

12. Professor Coen adds further that the annual statements subsequently reproduced by Prudential differ greatly from what he actually received. The reproduced versions mention money purchase whereas the original did not. 

Prudential’s position

13. Prudential are unable to supply any point of sale evidence. Professor Coen supplied the page from the financial questionnaire (fact find). They say that the original application form cannot be found but a generic blank application form from 1994 does not mention the availability of the PAY facility. 

14. The copy of the representative’s fact find noted that, “using the ready reckoner [he had] therefore advised of a contribution of 4.90% of salary to enhance retirement benefits”. 

15. Prudential say that their representative would have discussed alternatives before recommending the money purchase AVC. This was their standard practice and they are satisfied that the representative did not stray from it. 
16. Prudential have explained that the annual statements were reproduced using the current format. The exact historical versions of the annual statements cannot be reproduced. Prudential insist that the application form completed by Professor Coen would have had a question asking if whether the customer was contributing to PAY. Although the application form completed by Professor Coen cannot be located. 
17. Prudential add further that the former King’s Colleges payroll manager lacks the understanding of AVCs. The AVCs arranged by Prudential were not free-standing AVCs as described by him. His lack of understanding may have added to Professor Coen’s misunderstanding. 
Conclusions
18. Prudential acknowledge that their representative was obliged to ensure that Professor Coen was aware of the PAY option. And there is no dispute that Professor Coen was indeed aware of that option. The representative was not, however, permitted to advise on PAY or to compare PAY with AVCs, because he was only authorised to advise on Prudential products.

19. However, the representative had a responsibility to ensure that Professor Coen was not misled about the product he was purchasing. There is little available evidence to demonstrate that Professor Coen was made adequately aware that he was purchasing AVCs. The fact find did not state that the representative recommended AVCs and his reasons why. It merely said that Professor Coen would contribute 4.90% “to enhance his retirement benefits”.  It made no mention of this being by way of AVCs. 
20. In the side notes, the fact find encourages the representative to mention ‘full details of all recommendations made including risks and benefits, suitability of contract’. The representative did not detail any of the above, so, apart from Prudential’s assertion that he would have done, there is no reasonable basis upon which to assume that the representative did in fact properly explain the product he was selling. 
21. The correlation between the USS and Prudential on Prudential’s official documentation may well have created an impression in Professor Coen’s mind that Prudential were selling USS AVCs. Little appears to have been done by the representative to differentiate between the USS and Prudential. I am satisfied that Professor Coen was left with the impression that he was purchasing a product which would meet the pensionable service shortfall until, in 2005, he discovered otherwise.
22. The former King’s College payroll manager’s testimony is of limited value. He was not present in the meeting and any testimony some 20 years after the events, may not be as accurate as what was recorded during the meetings with Professor Coen and the representative.  I have not given it any significant weight.
23. It is puzzling that the handwritten note is dated 1993, a year before the meeting with the representative. That note showed a potential shortfall in pensionable service of 5 years and 213 days. I am unable to reach any view on how or when exactly that note came into existence, however it clearly referred to the pensionable service shortfall, and there is no doubt that any reference to it during the meeting the representative would have further blurred the distinction between PAY and AVCs, particularly given the proximity of the reference to contributions at 4.86% alongside the AVCs purchased at 4.9%. 
24. I regard the closeness of those two percentages as highly material.  I do not think that it is accidental coincidence.  I consider it highly likely that the representative effectively arranged for the contributions appropriate to PAY to be diverted to Prudential AVCs.
25. It is accepted that the representative had seen the handwritten note during his meeting with Professor Coen. It seems to me inconceivable that Professor Coen would not have made reference to the service shortfall, which should have made it perfectly clear that he was interested in PAY. It is of course difficult to speculate just how any discussion might have gone, but taking everything into account, I conclude that the representative did not make it adequately clear that the product he was selling would not provide any guarantee that it would meet the service shortfall.  

26. The explanation provided by Prudential regarding the different annual statements reproduced, is plausible. I accept that there is no ulterior motive behind the difference. 

27. The failure to make adequately clear just what was being sold amounts to maladministration. The consequence of that maladministration is that Professor Coen has been contributing to a product which would not meet the pensionable service shortfall. Professor Coen’s AVCs will provide less benefit than he could have got had he been contributing to PAY, and I am satisfied that is what he would have done had he appreciated the true position. My directions will give Professor Coen the opportunity to be put in the position he would have been in had he not been sold AVCs, up to the point at which he chose to stop making any contributions in 2005.  
Directions

28. Within 21 days of the date of this Determination, Prudential shall liaise with USS to find out how much it would cost to purchase 4 years and 169 days of PAY.

29. Subject to Professor Coen notifying both Prudential and USS of his decision as to whether or not he wishes to purchase 4 years and 169 days, Prudential, within 14 days of receiving Professor Coen’s instructions, shall pay to USS the sum required to credit 4 years and 169 days additional service. The cost of providing the PAY shall be met by encashment of Professor Coen’s AVC fund with Prudential making good any additional funds required. Any costs associated with early encashment of the AVC fund will also be met by Prudential.

TONY KING
Pensions Ombudsman
9 October 2009
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