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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr G Garbutt

	Scheme
	The Police Injury Benefit Scheme 

	Respondents
	North Yorkshire Police Authority (NYPA)

The Home Office 


Subject

Mr Garbutt complained about NYPA’s handling of his application for injury benefit. He also complained that the Home Office had failed to make arrangements to ensure that regulations governing the Scheme complied with section 50 of the Pensions Act 1995 (the requirement to introduce an Internal Dispute Resolution (IDR) procedure).
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NYPA because there was maladministration in dealing with the application. Although this did not cause Mr Garbutt financial loss he did suffer distress and inconvenience.
DETAILED DETERMINATION
Relevant legal provisions and Home Office guidance
1. These are set out in Appendix 1A. Over the years, the Home Office issued a number of circulars containing guidance for police authorities. Extracts from the main circulars referred to are set out in Appendix 1B.
Material facts
2. Mr Garbutt was a superintendent with North Yorkshire Police until he retired early on 2 January 2000. On 18 November 2002, he made what he termed a “preliminary application” for injury benefits. That marked the start of a lengthy process which generated extensive correspondence, only some of which is referred to below.

3. NYPA wrote to Mr Garbutt on 2 December 2002, requesting further information, adding that the application would then be submitted to the Force Medical Adviser (FMA) for his recommendation.
4. Mr Garbutt replied, on 4 December 2002, saying that he was suffering from the cumulative effects of a number of incidents, much of which was highly sensitive and confidential and should only be revealed to the FMA. NYPA replied by email on 11 December 2002, concluding it had “sufficient details of [Mr Garbutt’s] claim to move things forward”.
5. Not having heard further, Mr Garbutt emailed on 12 February 2003. NYPA emailed on 18 February 2003, saying it was taking advice. Mr Garbutt replied, saying that regulation H1 of the 1987 Regulations required NYPA to refer the matter to a duly qualified medical practitioner. NYPA responded that entitlement was determined in the first instance by the police authority.

6. North Yorkshire County Council Legal Services department (NYCCLS) was instructed in relation to Mr Garbutt’s claim. References below to NYPA include NYCCLS as appropriate. Further information was requested from Mr Garbutt on 19 March 2003, on the basis that it was necessary for the circumstances of Mr Garbutt’s claim to be investigated to fully inform the medical practitioner.
7. Mr Garbutt wrote on 31 March 2003, setting out the incidents at work which he said had led to his illness. Although his letter was acknowledged on 16 April 2003 Mr Garbutt did not hear further and wrote again on 15 June and 17 July and, on 29 July 2003, to the Chief Constable. NYPA wrote on 6 August 2003, saying that there was to be a meeting to review progress following which a further letter would be sent. In a further letter to the Chief Constable on 25 August 2003 Mr Garbutt requested a copy of the IDR procedure.
8. On 28 August 2003, NYPA wrote, saying that no causal link between the alleged incidents set out in Mr Garbutt’s letters of 4 December 2002 and 31 March 2003 had been established. The letter continued, saying that the next step was for NYPA to decide as a preliminary issue whether the alleged injury was sustained in the execution of duty, a question which NYPA said did not require the involvement of a qualified medical practitioner. In reply Mr Garbutt referred to the “tardy manner” in which his claim had been progressed and NYPA’s failure to adhere to the relevant regulations. He repeated his request for a copy of the IDR procedure. Further correspondence ensued and Mr Garbutt contacted the Pensions Advisory Service (TPAS).
9. In a letter dated 13 November 2003, NYPA reiterated that entitlement was a preliminary matter for determination by NYPA. Although NYPA went on to say that it had been decided to refer the matter to a selected medical practitioner (SMP) under regulation H1, NYPA continued,
“It is still the case that no medical evidence is available to [NYPA] to identify the injury from which you claim to be suffering.  In these circumstances [NYPA] is not in a position to make an informed decision about who is the most appropriate doctor to choose as the [SMP].    
The Authority has decided to refer you to the North Yorkshire Police [FMA] in the first instance, to prepare a preliminary report for the Police Authority on the medical condition(s) from which you claim to be suffering.  
When this report is available [NYPA] will be in a position to choose a [SMP] under regulation H1.”
10. The letter also enclosed information about the IDR procedure. However it later transpired that what was provided did not in fact relate to NYPA’s IDR procedure as, at the time, the NYPA did not have in place such a procedure.
11. Mr Garbutt argued that the suggested referral to the FMA was outside the relevant regulations and contrary to the Home Office guidance. He was unhappy about submitting to what he termed an ad hoc medical examination by the FMA prior to referral to the SMP under regulation H1. He was also unwilling to authorise the release of his confidential medical records to the FMA. He did however give his consent for his GP to provide a description of his medical conditions.
12. On 26 January 2004, the Occupational Pensions Regulatory Authority (OPRA) (as it then was) wrote to Mr Garbutt. The letter, which followed earlier correspondence, said that OPRA had received confirmation that NYPA had in place an IDR procedure, although that may not have been the case earlier.
13. On 30 January 2004, NYPA agreed that, to avoid further correspondence, the FMA would ask Mr Garbutt’s GP for a résumé of Mr Garbutt’s medical conditions.
14. Mr Garbutt wrote on 1 February 2004 saying that he wished to invoke the IDR procedure and requesting a copy. Details of the IDR procedure (adopted on 9 February 2004) were sent on 10 February 2004.
15. Mr Garbutt’s GP received a request for information from the FMA, to whom Mr Garbutt wrote on 17 February 2004, expressing concern about how his application had been handled. In response to a further letter from Mr Garbutt, the FMA said, in a letter dated 12 March 2004, that although all correspondence would normally be passed to the legal advisers, that did not include medical records which would come to the FMA for his perusal and then be sent by him to the SMA, who the FMA named as a Dr Pearlman. The FMA confirmed that he had yet to receive the GP’s report.
16. Subsequently Mr Garbutt forwarded a letter from his GP dated 27 February 2004 to the FMA, adding that further reports from the GP and a Clinical Psychologist could be provided if required. The FMA wrote to Mr Garbutt on 29 March 2004 saying that he had recommended that Mr Garbutt’s medical file be sent to Dr Pearlman to whom he (the FMA) he would personally transfer Mr Garbutt’s medical records. In response to another letter from Mr Garbutt the FMA said on 13 April 2004 that a management file was being compiled and when that was complete Dr Pearlman ought to have all the documents she required. The FMA said that Dr Pearlman was not his personal choice but had been appointed by NYPA as their SMP for “second opinions” and that she seemed ideal to consider Mr Garbutt’s case.
17. On 8 May 2004, Mr Garbutt made an application for a stage 1 IDR decision about whether NYPA’s IDR procedure had been properly introduced.
18. NYPA advised Mr Garbutt in a letter dated 13 May 2004 that, in view of the complexity of the case, counsel had been instructed to draft the referral (to the SMA). Mr Garbutt did not hear further by 7 June 2004 and wrote again.  In an email sent on 9 June 2004 NYPA said counsel was “heavily committed”.
19. Mr Garbutt submitted a second IDR application on 15 June 2004 about the handing of his application for an injury award.
20. On 6 July 2004, the Deputy Chief Constable wrote to Mr Garbutt about his first IDR application, saying that the issue raised had been addressed by OPRA, whose file had been closed, and expressing the provisional view that the IDR procedure was an inappropriate vehicle for consideration of the lawfulness of that procedure itself. He offered to meet with Mr Garbutt to discuss his concerns.  Mr Garbutt was unhappy and there was further correspondence but the Deputy Chief Constable maintained that convening an IDR panel was not appropriate.
21. Mr Garbutt wrote on 12 July 2004 pointing out that he had not heard since the email of 9 June 2004. He emailed on 6 August and wrote again on 17 August 2004. NYPA replied saying that the HR director would make the appointment with the SMP, but not Dr Pearlman as she no longer undertook SMP referrals.  NYPA explained that it now had a contract with BMI Health Services (BMI) so the referral would be made to an appropriately qualified doctor employed by BMI.  A consent form was enclosed.
22. Mr Garbutt wrote to the FMA on 25 August 2004 saying that the consent form was unacceptable and enclosing an amended signed form of consent. He also advised NYPA of the position. In his reply of 31 August 2004 the FMA said,
“As you know, I have tried in every way I can to expedite your referral to the SMP. 
… I fully agree with you that the medical details should be transferred only to the SMP and not to management or human resources and I have simply filed your consent form, which seemed to me perfectly adequate and covered all the angles.”

23. In response to a query from Mr Garbutt’s TPAS adviser as to when BMI would consider the case, NYPA said, on 5 November 2004, that a letter would be sent that day to Mr Garbutt offering him an appointment with BMI on 30 November 2004. NYPA later confirmed that the appointment was for 7 December 2004.    
24. Mr Garbutt advised that that might not be convenient and asked for the SMP’s details in order that he could make alternative arrangements direct. He was told that appointments were coordinated through the HR department. He replied that that conflicted with earlier advice that the referral was via the FMA. He said he was happy to be examined by the SMP but not until he had received assurances on a number of matters which he set out. NYPA replied saying that, unless Mr Garbutt had confirmed by 31 December 2004 that he would attend a future appointment without “unreasonable preconditions”, closing his file would be recommended.
25. In a letter dated 16 January 2005, Mr Garbutt said that he had contacted the HR department but due to his commitments it had not been possible to fix an appointment in February or March, but the HR department were to contact him with appointments not taken up (by other police forces) and which might be convenient. NYPA replied the following day, saying that Mr Garbutt could elect for his application to go either to the SMP direct or to the FMA in the first instance (although the latter route would take more time).  NYPA asked Mr Garbutt to indicate his preference.  The letter also contained the following,
You have previously sought assurances that the Force and [NYPA] will not themselves seek to gain access to your medical records without your consent.  I can confirm that neither the Force nor [NYPA] will do so.”
26. Mr Garbutt replied on 19 January 2005, requesting that his application was referred to the SMP via the FMA.  He referred to a number of other issues and wrote again on 6 and 16 February, 1 and 21 March and 3, 15 and 18 April 2005.  NYPA did not respond until 4 May 2005, saying that without Mr Garbutt’s cooperation in making an appointment with the SMP, his application could not proceed. In response, Mr Garbutt pointed to the failure to reply to his previous correspondence in which he had, amongst other things, sought information as to how the referral to the SMP was being progressed.  On 10 May 2005, Mr Garbutt contacted the HR department.  He said that he had accepted the option put by NYPA in its letter of 17 January 2005 to have his application referred to the SMP via the FMA but had not heard further.  
27. On 17 May 2005, Mr Garbutt submitted an application to the Pensions Ombudsman’s office.  He was advised that his complaints, including delay, would not be investigated until his claim for injury award had been determined.     
28. The HR department wrote to Mr Garbutt on 31 May 2005 enclosing a copy of its letter to the FMA (a new FMA was by then in place) asking the FMA to review Mr Garbutt’s file to ensure that it contained all the relevant medical information and to seek any further necessary details.  Once all the information was to hand, the HR department was to be informed so that the management report could be provided.  The FMA was supplied with the consents which Mr Garbutt had earlier provided.  
29. Mr Garbutt wrote on 10, 17 and 24 June and 12 July.  In the last letter he said that in response to a request from the FMA his GP had supplied further medical information on 7 July 2005 but Mr Garbutt had not heard further.  
30. The FMA confirmed on 12 July 2005 that he had received a report from Mr Garbutt’s GP, including several reports from Mr Garbutt’s psychologist.  The FMA said that the file should be referred to the SMP (named as Dr Freeland).  
31. Mr Garbutt had by then consulted solicitors, Shirtcliffe & Co, who wrote to NYPA on 15 August 2005 seeking confirmation that Mr Garbutt’s case had been referred to the SMP.  
32. On 31 August 2005 the FMA wrote to Mr Garbutt, responding to the latter’s concerns that, in referring the case to the SMP, the FMA had not included his own report.  The FMA said it had been agreed that an FMA report summarising the contents of the referral file was not required.  The referral file was sent well in advance to allow the SMP plenty of time to read it in detail and highlight the salient issues.  The FMA added that he had spoken to the SMP who had confirmed that he would rather read the entire file himself.  The FMA added that his letter of 12 July 2005 contained a summary of what he considered important.  
33. This office telephoned NYPA on 18 October 2005 and wrote on 20 October 2005, expressing concern about the length of time taken to deal with Mr Garbutt’s application.  
34. On 28 October 2005 the HR department wrote to Mr Garbutt with a choice of appointments with the SMP on 6 December 2005.  Mr Garbutt confirmed an appointment and he was examined by the SMP on 6 December 2005.  
35. The SMP reported on 8 December 2005.  Mr Garbutt suffered from several conditions (anxiety and depression, diabetes, varicose eczema, and obesity).  Although the diabetes and eczema were permanent, they were controlled by treatment.  About Mr Garbutt’s anxiety and depression the SMP said,
“While the anxiety and depression disorder has been present on and off since 1995 the medical evidence does not lead me to conclude that all reasonable avenues of treatment have been tried and exhausted.  Before permanency can be stated with certainty I would wish [Mr Garbutt] to have had the opportunity of a psychiatric evaluation and for all treatment options to have been fully explored.”
36. As the SMP’s view was that Mr Garbutt was not permanently disabled from performing the ordinary duties of a police officer, the question of whether his medical condition(s) were the result of an injury on duty did not arise.  
37. Shirtcliffe & Co wrote on 12 January 2006 saying that Mr Garbutt wished to appeal.  They also suggested an internal review of the SMP’s decision under regulation 3(2) of the 2003 Regulations which NYPA confirmed on 1 March 2006.  The SMP was instructed on 18 April 2006 to review his earlier decision, taking into account additional medical information supplied (a report from Mr Garbutt’s consultant psychiatrist).  
38. The SMP reviewed his decision on 11 May 2006 and concluded that, on a balance of probabilities, Mr Garbutt was permanently disabled but he had not sustained an injury on duty.     

39. Mr Garbutt then went ahead with an appeal to the PMAB.  NYPA requested Mr Garbutt’s consent to the disclosure of the medical evidence relied on in support of his appeal but this was not forthcoming.  

40. The appeal was heard on 13 September 2006 but adjourned.  The main reason was Mr Garbutt’s failure to disclose his medical evidence to NYPA, the respondent to his appeal, which the PMAB considered contrary to natural justice and not in accordance with the PMAB’s procedures (which required each party’s submissions and supporting documentation to be copied to the PMAB and the other party at least 35 days before the hearing).  The PMAB invited written submissions on the issue of costs.  When it later considered that matter, the PMAB rejected Mr Garbutt’s submissions that he should not be liable for the costs of the adjournment and held that NYPA could recover 75% of its costs from him.        

41. Shirtcliffe & Co had on 5 October 2006 disclosed to NYPA Mr Garbutt’s bundle of confidential medical reports.  Issues then arose as to the legibility of certain of Mr Garbutt’s medical documents and as to the exact amount of costs payable by Mr Garbutt.  However, on 25 January 2007 NYPA confirmed to Shirtcliffe & Co that that a date for the resumed hearing would be requested.  By I March 2007 Shirtcliffe & Co had not heard further and wrote to NYPA before, on 12 March 2007, writing direct to the PMAB’s administrator requesting a hearing date.   On 26 March 2007 a new date, 22 May 2007, was notified.  
42. At the hearing on that date Mr Garbutt’s appeal succeeded: the PMAB determined that Mr Garbutt’s permanently disabling condition (moderate depressive episode) had been substantially caused by injuries received in the execution of his duty. 

43. NYPA wrote to Mr Garbutt on 8 June 2007 saying that it was now necessary to determine the degree to which his earnings capacity had been affected.  In a further letter dated 28 June 2007 NYPA said that the FMA would prepare a report for NYPA as to Mr Garbutt’s working capabilities which NYPA would use to suggest employment for which Mr Garbutt might be suitable.  Mr Garbutt expressed concerns about the process and what should be taken into account in assessing the degree of disablement.   Mr Garbutt was notified by letter dated 29 June 2007 that an appointment had been made for him with the FMA on 18 July 2007.  Mr Garbutt said that he did not plan to attend as he considered that the FMA ought to have sufficient information.    
44. The FMA considered the matter on 18 July 2007.  In her letter of that date she said that she would have preferred to have seen Mr Garbutt as she felt that there was insufficient information in the documents provided to give informed and accurate advice on his capabilities.  The letter recorded that the SMP had telephoned NYPA who said that Mr Garbutt had declined a consultation and asked the SMP to complete her report on the basis of the information available.  
45. In her report dated 3 August 2007 the FMA said that Mr Garbutt had moderate impairment of concentration, mild memory difficulties and a severe loss of confidence.  She felt that he was likely to struggle with full time working and night shifts as poor concentration might affect his ability to work longer than 12 to 16 hours a week, while sleep deprivation could aggravate his condition.  
46. NYPA referred the matter back to the FMA on 21 August 2007 suggesting three roles that Mr Garbutt might be capable of, with salary details.  Following concerns expressed by Mr Garbutt as to his correct final salary figure, updated information was sent to the FMA on 30 August 2007.  Mr Garbutt also requested that the date from which he became permanently disabled was considered.    

47. On 27 September 2007 the FMA reported that the degree to which Mr Garbutt’s earning capacity had been affected by the qualifying injury was 78.52% (a Band 4 award).  Her view was that Mr Garbutt did not become permanently disabled until 2002 at the earliest.  
48. NYPA wrote to Mr Garbutt on 2 October 2007 confirming that his injury award would take effect from 18 November 2002.  Mr Garbutt, although he said that he did not intend to appeal, argued that the correct payment date was 2 January 2000, the date of his retirement.  NYPA was not however persuaded and Mr Garbutt’s injury award when paid was backdated to 18 November 2002.  

49. Mr Garbutt was informed that a paper review of his injury benefit would take place on 25 October 2007, as he had by then passed the compulsory retirement age for his rank.  Mr Garbutt’s complaints about that review have been considered separately (under reference 71641/6).  

50. As a supplement to the complaints form lodged with my office in May 2005, Mr Garbutt submitted a further complaints form dated 19 December 2008.  
Mr Garbutt’s complaints 
51. On his May 2005 complaints form, Mr Garbutt listed as respondents NYPA, the Chief Constable and the Home Office.  NYPA and the Chief Constable were the respondents on the 2008 complaint form.  I have dealt with Mr Garbutt’s complaints against the Chief Constable as part of his complaints against NYPA.  
52. I deal with Mr Garbutt’s complaints under three headings:
· The referral to the SMP;
· The IDR procedure;

· Delay generally, failure to keep Mr Garbutt informed and provide information requested.  
53. Mr Garbutt has set out his complaints in great detail so what appears below is only a summary of some of his main points.  He says that in consequence of maladministration he has suffered uncertainty, anxiety and stress as well as unnecessary expenditure of time, effort and expense.  The long drawn out process has exacerbated his condition, the symptoms of which include obsessive behaviour and a distrust of authority.  
The referral to the SMP

What Mr Garbutt says

54. Regulation H1(2) required NYPA, as soon as it became apparent that permanent disablement or injury on duty might be issues for consideration, to refer those questions to a duly qualified medical practitioner. The complexity (or otherwise) of his case had no bearing on this.   
55. NYPA’s failure to do so was at odds with the Home Office C 34/1996 (paragraphs 6 to 8) and the Home Office C 21/2003 (paragraphs 45 to 47) and contrary to legal precedent.  For example, in Clinch v Dorset Police Authority [2003] EWHC 161 (Admin) 11 February 2003 McCombe J, noting that,
“part H of the 1987 Regulations, read literally, appears to abdicate to the medical practitioner responsibility for deciding issues in relation to which he is not necessarily appropriately qualified.”
then said: 
“Despite the unsatisfactory consequences of the literal interpretation, I can see no way in which better sense can be made of the provisions without rewriting them. It follows that once a Police Authority applies its mind to a claim by someone such as the applicant that he is entitled to an injury pension, it is required pursuant to Regulation H1 (2) to refer the relevant questions to a duly qualified medical practitioner.”  
56. NYPA in its email of 11 December 2003 confirmed that it had sufficient details of Mr Garbutt’s claim “to move things forward”.  At that point, the application should have been referred.  Instead NYPA insisted that it could determine entitlement, including medical issues, in the first instance.  NYPA did not have all the relevant medical information and so improperly sought Mr Garbutt’s consent to disclosure (Mr Garbutt already having provided in good faith certain medical details in his letter of 31 March 2003).  Disclosure should be confined to medical personnel and, if necessary, the PMAB, as confirmed by the FMA in his letter of 29 March 2004.  Instead Mr Garbutt’s medical information was seen by non-medically qualified personnel which is a serious breach of medical confidentiality. NYPA were not entitled to disclosure under the Regulations and have since changed their procedures and revised their consent form.
57. The inclusion of confidential medical information in a report produced by the SMP, for the purposes of the Regulations (Regulation H1(5)), without the consent of the owner is a breach of medical confidentiality.  
58. Further, although NYPA assured Mr Garbutt (in its letter of 17 January 2005) that it would not seek disclosure without his consent, NYPA later improperly obtained disclosure of Mr Garbutt’s medical records by misrepresenting the position to the PMAB at the hearing on 13 September 2006.   In consequence, the PMAB wrongly required Mr Garbutt to disclose the confidential medical reports on which he relied.  The PMAB also later wrongly ordered Mr Garbutt to pay a proportion of the costs of the hearing (£1,862.62) which sum NYPA wrongly sought to recover from him.  Mr Garbutt seeks reimbursement with interest.
59. The parties to a police medical appeal are the person who is dissatisfied with the SMP’s decision and the police authority, but Paragraph 5 of Schedule 6 makes it clear that the police authority may only be represented by the SMP or a substitute.
60. The eventual referral did not take place until November 2005.  This was despite the FMA confirming in April 2004 that the matter should be referred, a view which was repeated by the FMA’s successor in July 2005.  Mr Garbutt also instructed solicitors, Shirtcliffe & Co, in an effort to move matters on.  Despite all that, the referral to the SMP was not made until after my office’s intervention. 
61. There were irregularities in the procedure.  NYPA required Mr Garbutt to undergo a medical examination by the FMA to enable selection of a suitable SMP.  That was not in accordance with paragraphs 17 to 23 of HOC 21/2003 and such a “preliminary” examination was unnecessary and irregular.     Further the appointment with the SMP should have been made via the FMA but instead NYPA insisted (see its letter of 4 May 2005) that Mr Garbutt make an appointment through the HR department and prior to the disclosure of his medical records.   The FMA did not provide the SMP with the required referral letter or report.   
62. The eventual referral was rushed: the letter of referral was dated 30 November 2005 and the appointment was 6 December 2005, less than a week later, which left insufficient time for the SMP properly to consider the matter before the appointment.  This was compounded by the fact (of which NYPA may have been unaware) that the SMP only returned to the UK the night before the appointment.  The appointment was delayed by over 30 minutes to enable the SMP to familiarise himself with the limited information provided, which he had only seen that morning.    

63. The SMP’s decision was based on insufficient medical information.  The SMP admitted in his report that he was not medically qualified and did not have all the necessary medical information to determine Mr Garbutt’s application.  Reports from Mr Garbutt’s GP and psychologist should have been obtained.  But, and despite the SMP saying that he would have preferred Mr Garbutt to have undergone a psychiatric assessment, the SMP went on to determine the application.  He later altered his views in the light of the further medical evidence it was necessary for Mr Garbutt, at his own expense, to obtain.
64. At no time did Mr Garbutt refuse consent to disclosure to the FMA or SMP or to submit to a medical examination as envisaged by Regulation H4.   

NYPA’s response
65. At the time, there was on going legal debate as to the correct interpretation of regulation H1 and in particular whether the police authority itself was entitled to make determinations as to an applicant’s entitlement without reference to a SMP.  By 2003, there had been a number of inconsistent (and unreported) decisions although it was then still quite common for police authorities to assert their entitlement to make determinations under regulation H1(1) without reference to a SMP, primarily where there was a legal issue as to whether the facts relied upon were capable of amounting to an injury received in the execution of duty.  Clinch held that referral to a medical practitioner was mandatory, even where the issue to be decided was essentially one of law.  Over time, this approach came to be adopted.   
66. Mr Garbutt termed his application made on 18 November 2002 “a preliminary application”.   Further details were requested, including an outline of the incidents which may have triggered Mr Garbutt’s stress.  Although he provided some further information in his letter of 4 December 2002, he did not give full details.  The precise incidents relied on must be identified in order that NYPA could consider whether such incidents were capable in law of giving rise to an injury received in the execution of duty. 
67. Although NYPA at first considered that Mr Garbutt had provided sufficient details it became apparent on further legal consideration that the information may not have been sufficient and counsel’s advice was sought.  Mr Garbutt was kept informed of the position by emails dated 18 and 19 February 2003. When counsel’s advice was to hand, Mr Garbutt was informed by email sent 19 March 2003 of the procedural and factual requirements for progressing his claim and the further information requested.  
68. Disclosure of Mr Garbutt’s medical records (to the FMA and not NYPA) was sought in order that the FMA could examine Mr Garbutt and properly consider his medical condition(s) with a view to making a referral to the SMP.  This was not improper and fell within the guidance.  
69. Following the issue of HOC 21/2003 (which sought to separate the roles of FMA and SMP) NYPA had entered into a contract commencing 1 April 2004 for SMP services with external providers, BMI.  Temporary arrangements were in place for the provision of SMP services by Dr Pearlman to ensure that SMP functions could be separated from FMA functions in accordance with the Home Office guidance.  The FMA may not have fully understood the role he was to perform and simply assumed that SMP services would be provided by Dr Pearlman which is why the FMA informed Mr Garbutt that the SMP would be Dr Pearlman before the FMA received Mr Garbutt’s GP’s report.
70. The procedure adopted was not irregular.  Paragraph 44 of HOC 21/2003 set out that in the cases referred to in the preceding paragraph (which expressly mentioned injury claims arising after retirement), referral of all four questions (under regulation H1(2)) would be to the SMP via the FMA.  FMAs and SMPs have always been able to enlist specialist help to assist them in answering the statutory questions.  This is not inconsistent with the process adopted by NYPA whereby information was sought to identify the most appropriate SMP.
71. About the delay in referring the matter to the SMP, the FMA recommended (in his letter of 29 March 2004) that Mr Garbutt’s case should be referred to the SMP.  On 16 April 2004 the FMA wrote to Mr Garbutt seeking his consent to obtain a report from his clinical psychologist.  Mr Garbutt returned the signed consent forms on 20 April 2004.  On 13 May 2004, following further correspondence, Mr Garbutt was informed that in view of the complexity of the case and his concerns as to the integrity of the process adopted, counsel had been instructed to draw up the referral documentation. Counsel’s response was received on 15 July 2004.  Difficulties then arose as Dr Pearlman had by then ceased to undertake SMP referrals, the contract with BMI by then being in place and the new arrangements with BMI took some time to get used to. 
72. In November 2004 NYPA was attempting to make the referral to the SMP.  The appointment on 7 December 2004 was not convenient for Mr Garbutt.  Following his unavailability for the appointments offered in January and February 2005 he did not contact the HR department to arrange an alternative appointment.  That might have been because he had confused the making of an appointment (through the HR department) with the formal process of referral to the SMP via the FMA.  Further, it seems that Mr Garbutt considered disclosure of his medical information to the SMP should take place before an appointment was made.  That was not necessary, so long as disclosure took place before the appointment was kept.  
73. NYPA’s letter of 4 May 2005 made it clear that Mr Garbutt was expected to make an appointment with the SMP and the application could not be processed properly until Mr Garbutt had done so.   But NYPA did not want to invoke regulation H4 (which deals with the situation where the person concerned wilfully or negligently fails to submit to a medical examination).  There is little doubt that, if NYPA had sought to do so, Mr Garbutt would have complained.  But the position was that his application could not progress further without his cooperation.  

The IDR procedure

What Mr Garbutt says

74. He was denied access to the IDR procedure.  NYPA failed to respond to his repeated requests for a copy of the IDR procedure.  He did not receive a substantive response to his letter of 25 August 2003 until 13 November 2003, almost three months later.  It later transpired (as a result of Mr Garbutt’s referral of the matter to OPRA) that when his original request was made NYPA did not have in place the two stage IDR procedure that section 50 of the Pensions Act 1995 required to be introduced on 1 April 1997.  

75. When NYPA wrote to Mr Garbutt on 13 November 2003, NYPA knew then that it had not, as required by law, introduced an IDR procedure but failed to advise Mr Garbutt of that and attempted to deceive him by enclosing in that letter a copy of the IDR procedure (and application form) introduced by another police authority. It was not until 11 February 2004 that NYPA supplied a copy of the IDR procedure allegedly introduced by the Chief Constable on 9 February 2004 under authority delegated to him by NYPA on the same day.

76. NYPA misled OPRA by wrongly confirming prior to 26 January 2004 that an IDR procedure had been introduced when, at the earliest, introduction was not until 9 February 2004, details of which NYPA failed to publish.  The IDR procedure, when introduced, was defective.
77. NYPA failed to convene the panel required under stage 1 of the IDR procedure in response to Mr Garbutt’s first IDR application.  By providing interim responses NYPA failed to comply with time scales set out in the IDR Regulations.  NYPA also acted in bad faith in connection with Mr Garbutt’s second IDR application.  NYPA agreed, prior to the expiry of the six month period for submission of a stage 2 application, to refer Mr Garbutt’s injury benefit application to the SMP via the FMA but, after the expiry of the six month period, NYPA failed to reply to correspondence and instead insisted that Mr Garbutt made an appointment with the SMP via the HR department prior to disclosure of relevant medical information having been initiated.  

78. About the Home Office, Mr Garbutt says that the Home Office failed to make necessary special arrangements to bring the Scheme (which was then part of the Police Pension Scheme) into compliance with section 50 Pensions Act 1995 in the same way that special arrangements had been made in respect of the Local Government Pension Scheme (LGPS).  

NYPA’s and the Home Office’s responses
79. Mr Garbutt first requested a copy of the IDR procedure by letter dated 25 August 2003.  At that time the Greater Manchester Police Pension Administration Unit processed the payment of all retired officers’ pensions, and carried out all pension calculations on behalf of NYPA.  NYPA did not have its own separate IDR procedure.  The information supplied to Mr Garbutt on 13 November 2003 related to the IDR procedure used by Greater Manchester Police.  There had been no previous IDR application to NYPA and the administrative oversight had not been previously highlighted.  However NYPA needed its own IDR procedure and action was taken to remedy the omission.  

80. A copy of the IDR procedure set up for NYPA was sent to OPRA  on 21 January 2004.  At a meeting on 9 February 2004 the IDR procedure was formally adopted from that date and a copy was sent to Mr Garbutt on 10 February 2004.  OPRA confirmed in a letter dated 7 April 2004 that subject to some minor changes as to information to be provided in scheme documentation OPRA would take no further action in relation to the late introduction of an IDR procedure.  There was no intent to mislead OPRA or deceive Mr Garbutt and the Deputy Chief Constable wrote to Mr Garbutt (on 26 July 2004) explaining the situation.  

81. Mr Garbutt’s first IDR application raised issues in connection with the adoption of the IDR procedure.  It was felt that the IDR procedure was not the appropriate vehicle for testing the legality or impropriety of that procedure itself and so that there was no need to convene a panel to consider the issues.  This was explained in letters to Mr Garbutt dated 6 July 2004, which included an offer to meet with him, and a more detailed letter of 26 July 2004.

82. His second IDR application concerned the ongoing administration of Mr Garbutt’s application for an injury award.  Mr Garbutt was advised (by letter dated 9 August 2004) that the application was premature as his application for injury benefit had still to be concluded.  

83. The Home Office does not agree that specific amendments to the 1987 Regulations were required in order to secure compliance with section 50 Pensions Act 1995 (ie amendments similar to those made to the regulations governing LGPS).  Section 50 and the IDR Regulations apply directly to the arrangements set out in the 1987 Regulations without any need for specific amendments.  Indeed the circumstance in which a disagreement under the 1987 Regulations cannot be considered under the IDR procedure (where a complainant has appealed to a PMAB) was specifically set out in the IDR Regulations.  
84. Secondly, the LGPS has two avenues of appeal set out in its regulations, one akin to a medical appeal and the other similar to the IDR procedure.  LGPS did make amendments to the second of these procedures when the IDR Regulations came into effect in 1996.  The Scheme is not similar to LGPS and has only ever had provision for a medical appeal, referral back to a medical authority or an appeal to the crown court.

Delay generally, failure to keep Mr Garbutt informed and provide information requested.  

What Mr Garbutt says

85. The initial delay may have been deliberate: the 2003 Regulations came into effect on 1 April 2003 and NYPA wanted to deal with the application under the 2003 Regulations.  But they were not retrospective and Mr Garbutt’s application should have been processed in accordance with the 1987 Regulations.  HOC 21/2003 anticipated that all applications commenced before 1 April 2003 would be completed by 1 July 2003 and in accordance with the 1987 Regulations.  NYPA’s failure to determine the application by then was maladministration.   
86. Aside from the delay in referring the matter to the SMP there were other delays.  The following are examples (not exhaustive) of delay by NYPA:
· Following NYPA’s email of 11 December 2002 Mr Garbutt did not hear further until NYPA’s emails of 18 and 19 February 2003 (which were prompted by an email from Mr Garbutt);

· Although NYPA acknowledged Mr Garbutt’s letter of 31 March 2003 on 16 April 2003 (which letter included an apology for the “slight delay”) Mr Garbutt did not hear further (despite reminders sent in June and July 2003) until after he had written to the Chief Constable on 25 August 2003;   

· Mr Garbutt did not receive a reply to his letters of 15 June and 17 July 2003 until 6 August 2003;

· Mr Garbutt wrote to NYPA on 2 and 15 September 2003 but NYPA did not reply until 13 November 2003;  

· NYPA did not deal with Mr Garbutt’s letter of 19 January 2005 and subsequent correspondence until 4 May 2005.
87. It became necessary for Mr Garbutt to instruct solicitors in order to progress his application despite having received assistance from the Pensions Advisory Service (TPAS). He seeks reimbursement of his solicitor’s fees and the costs of obtaining medical reports. In particular, Mr Garbutt seeks the cost of obtaining the reports from his GP, a chartered psychologist and a consultant forensic psychiatrist when the SMP said he would have liked a psychiatric assessment. He refers to a Police Negotiating Board circular (03/19), which provides for a police authority to bear the costs of obtaining medical records for the SMP for the purposes of an internal review under Regulation H3.
NYPA’s responses
88. The time taken was not excessive in the context of a complicated case on which detailed instructions had to be sought.  Any delay which did occur falls short of maladministration. The matter was referred on three separate occasions to specialist counsel.  Mr Garbutt’s claim arose out of several alleged incidents over a period of several years, entailing both physical and psychological injuries.  Initially he did not provide sufficient information to enable his application to be determined.  Injury awards, by their very nature, are often contentious and the subject of court consideration.  
89. At the time the handling of medical retirements and injury awards were in a state of development.  Significant changes were introduced by the 2003 Regulations and HOC 21/2003, paragraph 31 of which made it clear that the 2003 Regulations applied from 1 April 2003 to all cases (and not just to just to applications made after that date).  

90. At all material times efforts were made in good faith to progress the application through the required processes.  The solicitor dealing with the matter was new in post, overseeing large scale changes to the provision of legal services to NYPA, including the creation of an in house legal team.  A comprehensive review was taking place across all business areas to ensure compliance with all statutory and regulatory requirements and those with conduct of Mr Garbutt’s case were responsible for very significant volumes of work with a broad range of responsibilities.  
91. Correspondence had to be prioritised, hence it was not always possible to respond promptly to Mr Garbutt’s letters, particularly as he made frequent requests for information, clarification, disclosure etc, which were often repetitive, lengthy and copied to several persons, which led to duplication of work, delay and expense.  Mr Garbutt also appeared to mistrust all he was told, challenged every step of the procedure and made allegations of bad faith. He was provided with material from the Home Office, of which it transpired he was already aware, and it was apparent throughout that he was well informed and had access to advice.   Notwithstanding this and the disproportionate impact his correspondence had on workloads, he was dealt with professionally and courteously at all times.
92. In considering whether Mr Garbutt should receive any compensation, or the amount of it, the following points need to be borne in mind:

· Mr Garbutt has suffered no material loss;

· Mr Garbutt contributed to the time taken to deal with his case;

· Mr Garbutt has yet to discharge his liability for the costs of the September 2006 hearing;

· Mr Garbutt’s case and his behaviour have been a source of distress to members of NYPA’s staff;

· any award should be in line with previous Ombudsman awards and follow the guidelines established by case law
.   
Conclusions   
The referral to the SMP 

93. HOC 34/1996 is clear.  Paragraph 7 states that while entitlement to an award is to be determined in the first instance by the police authority, an injury on duty award must be referred to a medical practitioner for decision.  It goes on to say that such a referral must be made as soon as the police authority is aware either that permanent disablement or injury on duty is an issue for consideration.  Even if in late 2002 HOC 34/1996 was, for some reason, not to be relied upon, the position changed when judgment was given in the Clinch case in February 2003 which, as NYPA recognises, made a referral mandatory.  
94. It was clear from Mr Garbutt’s letters of 18 November and 4 December 2002 that an injury on duty was an issue for consideration.  Indeed NYPA initially agreed that the matter would be referred to the FMA and that sufficient information had been given (see NYPA’s letter of 2 December and email of 11 December 2002).  Later NYPA revised its position and proceeded on the basis that it could undertake a preliminary consideration.  That may at one time have been acceptable but it was inconsistent with HOC 34/1996 and, after 11 February 2003 at least, relevant case law.  NYPA persisted in its incorrect approach despite Mr Garbutt pointing out, several times, that it was wrong.   
95. It was maladministration not to deal with an application in accordance with HOC 34/1996 and the prevailing legal position.  NYPA should have referred Mr Garbutt’s application at the outset (or at least within a reasonable time thereafter) to a medical practitioner.  It was not until 13 November 2003 (almost a year after Mr Garbutt had made his application) that NYPA confirmed that his application was to be referred to the FMA and thereafter the SMP.  Even then it would be a further two years before the referral actually took place.  I deal below with that period below.  I first consider whether what was proposed by NYPA in its letter of 13 November 2003 was permitted.  
96. There is no express provision (either in the 1987 or the 2003 Regulations) for an initial referral to the FMA to select a SMP.  However, paragraphs 17 to 23 of the Annex A to HOC 21/2003 set out the practical arrangements (post I July 2003) for a referral to the SMP.  Paragraph 18 says that the FMA will provide advice to the SMP, whose details should be confirmed by the FMA “unless the FMA indicates that the choice of SMP needs to be held over until [the FMA] has completed the advice”.  Thus, in certain circumstances, there might be a question as to which SMP should be instructed and the FMA’s report will be instrumental in deciding which SMP is used.  I therefore do not agree with Mr Garbutt that an initial referral to the FMA was irregular.  
97. Neither do I agree that it was not open to NYPA to deal with Mr Garbutt’s application in accordance with the procedures set out in HOC 21/2003.  That new guidance applied to all applications from 1 July 2003, including those made before 1 April 2003.  
98. In the event, it is unclear whether the proposed preliminary referral ever happened.  In his letter of 12 March 2004 the FMA was able to tell Mr Garbutt, in advance of receiving Mr Garbutt’s GP’s report, which was supposedly required in order to select the most suitable SMP, that the SMP would be Dr Pearlman, who, at the time, routinely acted as SMP.  
99. Nor do I agree with Mr Garbutt that the proposed “preliminary” referral compromised the confidentiality of his medical information.  Whilst I can see that was a risk, in the event, that risk did not materialise.  Mr Garbutt was at all times very anxious to preserve the confidentiality of his medical information and took specific steps (such as giving amended forms of consent) to ensure that such information remained confidential and was disclosed only to the FMA/SMP.  I have seen nothing to indicate that medical information was disclosed elsewhere, at least prior to the PMAB requiring disclosure.  
100. About that matter, Mr Garbutt may not have agreed with that decision but that does not mean that the PMAB was misled.  Mr Garbutt’s arguments as to why disclosure to the PMAB (and not NYPA) was sufficient were considered but rejected.  I do not propose to revisit here a decision taken by the PMAB with regards to its own procedure.   That also applies to the PMAB’s decision as to costs, particularly as I take no issue with the stance the PMAB took.  Although medical issues (i.e. questions (a) to (d) of Regulation H1(2)) are for the medical practitioner’s decision, it was for NYPA to decide whether to grant or refuse the application. The referral of those medical questions under Regulation H1(2) does not mean that the SMP then acts “as the police authority” as Mr Garbutt has suggested.
101. Whilst there is no specific statutory right to disclosure under the Regulations, Mr Garbutt was seeking to rely on the medical evidence in his appeal. As a general principle, material relied upon by one party is disclosed to the other party. I get the impression that Mr Garbutt expected NYPA to make their decision virtually in the dark in so far as his medical information was concerned.  Neither do I see that NYPA can be said to have breached the assurance given in the letter of 17 January 2005 when disclosure was ordered by the PMAB. If, on the other hand, by “medical confidentiality”, Mr Garbutt means the confidentiality required of a medical practitioner, this is not a matter for my jurisdiction.
102. I understand Mr Garbutt’s concerns about the disclosure of medical evidence to non-medical personnel. They are not bound by the same code of ethics as a medical practitioner. However, the disclosure of medical records is covered by the Data Protection Act and access by NYPA staff would, in any event, be covered by the data handling requirements of that Act. In any event there is no indication that those who did have access to the information dealt with it improperly.
103. Paragraph 3 of Schedule 6 to the Police (Injury Benefit) Regulations 2006 clearly envisages the police authority being a party to the appeal. The board of medical referees is required to give notice of the time and the place for hearing the appeal to the police authority and to the appellant. Paragraph 3 also provides for the police authority to inform the board of medical referees “whether they intend to be represented at the hearing”. It is not the case, therefore, that the authority must, as a matter of course, be represented or be represented by the SMP, as Mr Garbutt suggests. Paragraph 5 provides for an appeal hearing to be attended by the SMP (or an alternative appointed by the police authority) and a medical practitioner appointed by the appellant. In my view, this is not an exclusive list of attendees, as Mr Garbutt suggests. The reference, in part (3) of Paragraph 5, to medical practitioners only attending an examination indicates that there are likely to be non-medical attendees at an appeal hearing.
104. Reverting to the delay between November 2003 and December 2005, initially Mr Garbutt’s concerns about the legality of a preliminary referral to the FMA held matters up.  But thereafter there was delay on NYPA’s part.  For example, counsel was instructed (in about mid May 2004) to draft the referral but was unable to do so until mid July 2004.  Thereafter, it was not until November 2004 that active attempts by NYPA were being made for the referral to take place.     
105. Even then, it still took a further year.  However, in part, that delay was due to Mr Garbutt’s inability to attend the appointment offered on 7 December 2004 and subsequent appointments.  That is not to criticise Mr Garbutt: if his other commitments meant that he was unable to attend then that is how it was, but the resulting delay was not NYPA’s fault. 
106.  At that stage an impasse seems to have been reached.  NYPA was waiting for Mr Garbutt to make an appointment with the SMP, whereas Mr Garbutt continued to query the procedure, as evidenced by his correspondence in January to April 2005, which went unanswered until NYPA wrote on 4 May 2005.  It seems that NYPA was frustrated by what it saw as Mr Garbutt’s reluctance to commit to an appointment with the SMP, a position with which I have some sympathy.  Despite NYPA’s failure to answer Mr Garbutt’s letters, I consider that Mr Garbutt ought to have known that it was for him to make an appointment with the SMP.  His failure to so do meant that his application could not proceed.  It is arguable that Mr Garbutt’s failure to make an appointment with the SMP might have come within the bounds of Regulation H4. However, I agree with NYPA that invoking regulation H4 was likely to have been counter productive and, since it did not happen, I need say no more.   
107. I do not share Mr Garbutt’s concerns that the procedure adopted was irregular and other than via the SMP (as required by paragraph 17 of Annex A to HOC 21/2003).  I consider NYPA is right that Mr Garbutt may have confused the referral process (which was undertaken by the FMA) and simply making an appointment (which was through the HR department).  Nor do I agree with Mr Garbutt’s insistence that, prior to the making of the appointment, the SMP needed to have Mr Garbutt’s medical details.  There was in my view nothing wrong with fixing the appointment on the basis that the SMP would then, prior to the appointment, receive the referral file.  

108. Mr Garbutt was also apparently concerned about the lack of a referral letter from the FMA.  Although Annex A of HOC 21/2003 details (see paragraph 18) that the FMA will in “normal cases” provide advice to the SMP, it seems that Mr Garbutt’s case may have been regarded as exceptional.  The position was fully explained to Mr Garbutt by the FMA in his letter of 31 August 2005.  
109. But thereafter there was further delay on NYPA’s part.  Despite the FMA confirming on 12 July 2005 that the matter should be referred to the SMP it was not until October 2005 (and after my office’s intervention) that Mr Garbutt was offered (and availed himself of) an appointment with the SMP.  
110. All in all I conclude that there was delay amounting to maladministration in referring Mr Garbutt’s application to the SMP.  I note, as Mr Garbutt has pointed out, that despite two successive FMAs recommending referral (in March 2004 and July 2005) the matter was not put before the SMP promptly.  It is clear from his letter of 31 August 2004 that the then FMA was frustrated by the lack of progress. NYPA’s perception of Mr Garbutt’s case as complex has no bearing on this.  
111. As to whether the eventual referral was rushed, I would have said that the provision of the file to the SMP a week or so prior to the scheduled examination was sufficient time for the SMP to familiarise himself with the case and the information provided.  But in this case the timing was not ideal as the SMP was out of the county until the night before the appointment.  I regard it as less than satisfactory that the SMP had to delay Mr Garbutt’s consultation in order to consider the information provided.  But, as Mr Garbutt concedes, it may be that that NYPA was unaware of the SMP’s absence.  In any event, there is nothing to suggest that the SMP’s report dated 8 December 2005 was compromised by the timing.  By the time the SMP came to write is report he had had time to consider fully all the information provided and he had examined Mr Garbutt.   
112. Turning now to that decision, and whether it was compromised by not having all the necessary information, I note the SMP’s comment about Mr Garbutt undergoing a psychiatric assessment.  But there is a difference between not being able to reach a view because of the paucity of information supplied and the situation where, although further information might be beneficial, it is possible to form a view on the basis of such information as is available, which included the SMP’s own examination of Mr Garbutt.  Nor do I agree that the SMP conceded that he was not medically qualified to determine the permanency of Mr Garbutt’s disablement.   
113. Even if Mr Garbutt’s allegations in this regards were borne out, the SMP did later review his decision with the benefit of a report from Mr Garbutt’s consultant psychiatrist and concluded that Mr Garbutt was permanently disabled.  If there was a failure to consider all relevant medical information first time round, that was addressed by the subsequent review.
The IDR Procedure
114. It is not denied that NYPA failed to introduce an IDR procedure, a failure which Mr Garbutt reported to OPRA.  It seems that OPRA decided against taking any action as NYPA did then put in place an IDR procedure.  Given OPRA’s involvement I do not intend to revisit that aspect of the matter here.  Neither do I consider Mr Garbutt’s allegations that the IDR procedure introduced was defective as OPRA was apparently satisfied with the IDR procedure introduced.  Mr Garbutt’s allegation that OPRA was misled (by being told that an IDR procedure was in place by 24 January 2004 when that was not actually the case until 8 February 2004) is a matter for OPRA.   
115. Mr Garbutt requested details of the (then non existent) IDR procedure in his letter of 25 August 2003.  Information was not supplied until 13 November 2003.  Although that information turned out to be incorrect (and led to the realisation that no IDR procedure was in place) I accept that it was a genuine mistake and not an attempt to deceive Mr Garbutt.    
116. A response to Mr Garbutt’s first IDR application, made on 8 May 2004, was sent on 6 July 2004.  Although Mr Garbutt may not have received it until 9 July 2004 and even though it was expressed as a preliminary response, I consider that the IDR time limits were adhered to.  As that complaint was about the failure to introduce an IDR procedure, which matter had been considered by OPRA, I can understand why it was considered inappropriate to deal with the issue again under the IDR procedure.  Apart from anything else, it would have achieved little other than a conclusion that it ought to have been in place earlier – which by then everyone knew.
117. Mr Garbutt was informed on 9 August 2004 that his second IDR application, made in June 2004, was premature.  Again the time limits for response were met.  As that application concerned delay in dealing with Mr Garbutt’s application for injury benefits, which delay was ongoing as the application had not been determined, I agree that the application was premature, a view which my office expressed to Mr Garbutt at the time and which he accepted.  That is not to say that it is never appropriate to make a formal complaint about a delayed and incomplete process.  But in the particular circumstances the IDR procedure was likely to be a distraction from the substantive issue rather than to hasten consideration of it.
118. I do not agree with Mr Garbutt that the introduction of an IDR procedure required amendments to the 1987 Regulations and I therefore do not uphold his complaints about this issue against the Home Office.     
Delay; failure to keep Mr Garbutt informed; provide information requested

119. Mr Garbutt’s application for injury benefit was made in November 2002.  It was eventually granted in October 2007.  Even allowing for the fact that his case was complex and included an appeal to the PMAB (the initial hearing of which was adjourned), five years is inordinately long.  
120. I have already dealt above with the time taken to refer the application to the SMP, which was a major factor in the overall time taken.  But there was also delay generally and in replying to Mr Garbutt’s correspondence, which, at times, also amounted to failure to keep him informed and/or provide information requested.  
121. That said, at times, Mr Garbutt contributed to the delay.  Whilst I can understand his desire to ensure that the correct process was followed, some of his demands were misconceived and some of his expectations unrealistic.  Dealing with his correspondence was not always easy as he often wrote multiple letters, copied to several parties, raising technical and detailed issues.  I have some sympathy with what NYPA says about Mr Garbutt’s case taking up a disproportionate amount of time and resources.  Mr Garbutt acknowledges compulsive behaviour and a distrust of authority as symptoms of his condition.   
122. But, and notwithstanding matters such as internal reorganisations and individuals’ workloads, Mr Garbutt was still entitled to expect his application to be processed without unreasonable delay, to be kept informed of progress and to be provided with such information as he might reasonably require.  The following is not an exhaustive list but supports my finding that there was maladministration under this heading.     

· Following the email of 11 December 2002 Mr Garbutt did not hear further until 18 February 2003 (which letter was prompted by Mr Garbutt chasing the matter on 12 February 2003);
· Mr Garbutt did not hear further following his letter of 31 March 2003 until 6 August 2003 (despite writing several times in the interim);
· Information requested by Mr Garbutt about the IDR procedure on 25 August 2003 was not supplied until 13 November 2003 (and, as later transpired, was incorrect);
· There was delay following NYPA’s letter of 13 May 2004;
· There was delay from the end of August 2004 until the beginning of November 2004 in making an appointment with the SMP;
· There was delay and/or failure to deal with Mr Garbutt’s letter of 19 January 2005 and his further correspondence until 4 May 2005;
· Despite NYPA confirming on 25 January 2007 that a date for hearing before the PMAB to resume, Shirtcliffe & Co had to take steps in March 2007 for the adjourned hearing to be listed. 
123. However, I do not find that the initial delay was deliberate and with a view to dealing with the matter under the 2003 Regulations which came into effect on 1 April 2003.  In any event, the provisions relating to injury benefit (in so far as they are material to Mr Garbutt’s case) were largely unchanged by the new 2003 Regulations (except that an internal review of the SMP’s decision without prejudice to any appeal was introduced, an option which Mr Garbutt exercised). 
124. Mr Garbutt did not suffer any financial loss (as ultimately his application was granted and backdated with arrears paid) but it did cause him inconvenience, including uncertainty and disappointment.  I have made below a direction for the payment of compensation.  I have taken into account the adverse effects of delay and uncertainty on Mr Garbutt’s health, over what turned out to be a very prolonged period and for this reason the award is towards the higher end of the “usual” scale.   But I have also taken into account that Mr Garbutt, at times, contributed to the delay.
125. Mr Garbutt has asked that his costs be taken into account. It is arguable whether the costs he has identified were incurred of necessity, with the possible exception of the report from the chartered psychologist obtained for the SMP; TPAS and my office are accessible free of charge and the decision to obtain a report from a forensic psychiatrist was made by Mr Garbutt in his own interests and not as an direct and inevitable consequence of maladministration.

 Direction

126. I direct NYPA to pay £950 to Mr Garbutt within 28 days of the date of the Determination as compensation for non financial loss suffered in consequence of maladministration by NYPA as identified above.

TONY KING
Pensions Ombudsman

29 September 2010
Appendix 1A
127. At that time Mr Garbutt applied for injury benefit the Scheme was governed by provisions in the Police Pension Regulations 1987 (the 1987 Regulations).  

128. Regulation B4(1) applies to “a person who ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received without his own default in the execution of his duty ….”  Subparagraph (2) provides that such a person is entitled to a gratuity (lump sum) and an injury pension.

129. Regulation H1, deals with the reference of medical questions and, so far as is relevant, says:

H1.—(1)  Subject as hereinafter provided, the question whether a person is entitled to any and, if so, what awards under these Regulations shall be determined in the first instance by the police authority.
 (2)  Where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions— 

(a) whether the person concerned is disabled;

(b) whether the disablement is likely to be permanent;

and, if they are further considering whether to grant an injury pension, shall so refer the following questions:— 

(c) whether the disablement is the result of an injury received in the execution of duty, and
(d) the degree of the person's disablement;”

130. Regulation H4 deals with a refusal to be medically examined and says:
H4.    If a question is referred to a medical authority under Regulation H1, H2 or H3 and the person concerned wilfully or negligently fails to submit himself to such medical examination or to attend such interviews as the medical authority may consider necessary in order to enable him to make his decision, then— 

(a) if the question arises otherwise than on an appeal to a medical referee, the police authority may make their determination on such evidence and medical advice as they in their discretion think necessary;

(b) if the question arises on an appeal to a medical referee, the appeal shall be deemed to be withdrawn.
131. The Police Pensions (Amendment) (No 2) Regulations 2003 (the 2003 Regulations) came into force on 1 April 2003.  The 2003 Regulations amended the 1987 Regulations but the amendments made in respect of injury awards are largely irrelevant to Mr Garbutt’s case.  However the 2003 Regulations amended Regulation H3(2) to enable a decision under Regulation H1 to be referred back to the SMP if the claimant and the police authority agree, even though the claimant has given notice of an appeal (to the PMAB) against the SMP’s decision.  

132. Section 50 of the Pensions Act 1995 introduced a requirement to implement a two stage IDR procedure with detailed provisions contained in the Occupational Pension Schemes (Internal Dispute Resolution) Regulations 1996 (the IDR Regulations).  

133. Different provisions and time limits now apply but at the time relevant to Mr Garbutt’s complaints a written first stage decision had to be given within two months of receipt of the complaint (regulation 5(2)).  If a decision was not given within that period then an interim reply had to be given, setting out the reasons for the delay and an expected date for the decision (regulation 5(3)).   

Appendix 1B
134. On 23 July 1996 HO issued a circular (HOC 34/1996).  In so far as is relevant it said:   

“D. Consideration of Ill-health and Injury Awards
6. We have been reviewing our advice in Section B of HOC 45/1995. Although we are not aware of any court decisions, which have a binding authority, there has been a trend of decisions, which has now made it appropriate for us to revise our guidance.

7. Regulation H1 makes it clear that while entitlement to an award under the Police Pensions Regulations is to be determined in the first instance by the police authority, it must refer the question of an ill-health award or an injury on duty award to a medical practitioner for decision. We have no authority to give a binding interpretation on a point of law, but our view now is that such a referral must be made as soon as the authority is aware of either permanent disablement or injury on duty as an issue for consideration. 

8. We can no longer recommend that a police authority undertake a preliminary consideration of these issues before formal referral to the medical practitioner. That is not to say, however, that a police authority may not as a matter of practice have a swift and simple procedure for assessing whether there is an issue for consideration under Regulation H1 provided it does not prejudge questions, which should be put to the medical practitioner. It may, for instance, be considered reasonable by an authority not to refer to a medical practitioner an injury, which on the facts before it is wholly unrelated to police duty, but a case, which might involve an injury on duty, should be referred.”
135. On 20 March 2003 HO issued HOC 21/2003 which, in the main, dealt with the changes introduced by the 2003 Regulations but also explained the wider new procedures for ill health retirement and injury awards which police authorities were to bring into effect on 1 July 2003.  These new procedures were set out in Annex A to HOC 21/2003 and referred to within that document as the Guidance.  In so far as is relevant HOC 21/2003 said: 
“. This circular provides information on changes with have been made to the [1987 Regulations] … by the [2003 Regulations].  ….This circular also explains the wider set of new procedures …. which forces and police authorities should bring into effect on 1 July 2003.

… 4. F
…  31. …… it has been agreed …. That there will be a three month implementation period, from 1 April – I July 2003, for all parts of the Guidance at Annex A which do not come into force on 1 April by virtue of changes to the regulations. 

… Effect of new procedure on potential injury awards

40. In addition to the changes to the regulations the procedures set out in the Guidance have implications for how cases involving injury are handled.  The changes in procedures set out in paragraphs 44 to 47 below should be brought into effect on I July.  
… Cases where an injury award is considered in conjunction with permanent disablement

43. …. it will normally be appropriate to consider the question of medical retirement before considering the issue of an injury award.  There may, however, be cases where the police authority decides in the particular circumstances to refer questions at H1(2)(c) and (d) to the SMP at the same time as the questions at H192)(a) and (b).  There are two sets of circumstances in which this may apply:

- [relates to serving officers who are seriously disabled and is not relevant here]; and

- injury claims arising after retirement.    

44. In such cases referral of all four questions [under Regulation H1] will be via the FMA …Save in cases where the FMA acts as the SMP, the FMA will include in the medical background he or she is providing to the SMP all relevant medical records and reports to enable the SMP to make a decision on the additional question of an injury.  The FMA should supplement his or her opinion on the issue of permanent disablement with a section relating to the question of an injury award if the SMP assesses the officer as permanently disabled.  The FMA should include in that section of the opinion an outline of what he or she considers to be the key issues relevant to the question whether disablement is the result of an injury, but there is no need for the FMA to come to a conclusion on the matter.  Copies of the FMA’s advice will be sent to the police authority and the officer as set out in paragraph 23 of the Guidance.  

45. Where the SMP decides that the officer is permanently disabled as a result of an injury, he or she will to on to decide the issue of degree of disablement, taking advice as necessary from the force HR Department about the person’s salary and qualifications.  The completed report will be sent to the police authority and from there to the officer in accordance with paragraphs 28 and 29 of the Guidance.  

46. As in a case involving only the issue of permanent disablement, the officer will have 28 days from receipt of the report to give notice of appeal and a further 28 days within which to state the grounds of the appeal.  As in the procedures for appeals set out at paragraphs 32 to 34 of the Guidance, in each case the 28 day period may be extended at the discretion of the police authority.  The officer also has access to the possibility of an internal review of the decision under H3 without prejudice to his or her appeal, explained in paragraph 35 of the Guidance.”

136. The Guidance (Annex A to HOC 21/2003) included the following:

“Referring Cases to the SMP:  Practical Arrangements

FMA asked to prepare advice for the SMP

17.
Where the police authority decides to refer the case to the SMP it should normally be via the FMA [except where death is imminent or the officer is totally incapacitated etc].  

FMA prepares advice to SMP
18.
In normal cases the police authority should ask the FMA most familiar with the case to provide advice on the case to the SMP, whose name and address should be confirmed with the FMA, unless the FMA indicates that the choice of SMP needs to be held over until he or she has completed the advice.  The purpose of the FMA’s advice is to inform the assessment by the SMP.  The SMP will be asked whether the officer is permanently disabled, and if his or her opinion is that the officer is permanently disabled, the SMP will also be asked to complete a supplement to the report dealing with the officer’s capability.  The assessment of capability must also address the extent to which, if at all, the SMP considers that the disablement will affect the officer’s attendance. Where the SMP considers that attendance may be affected if the officer were to perform particular duties, this should also be addressed.  (This applies also to references to assessments of the officer’s capability in paragraphs 19, 27 and 53.)

19. To assist the SMP, the FMA’s advice will consist of two sections: a medical background and opinion:
· The medical background will include all relevant medical details and history of the case.  This section should take account of the assessments of the officer’s GP and hospital specialist as appropriate and wherever possible should be supplemented with relevant records, reports, X-rays or scans.  (The FMA should seek the written consent of the officer for this section to be referred to the SMP.)
· The opinion will be the FMA’s advice to the SMP on the issue of permanent disablement in answer to the questions under regulation H1(2)(a) and (b).The authority should ensure that the FMA is aware of the officer’s compulsory retirement age.  Where the FMA is of the view that the officer is permanently disabled he or she should also give his or her opinion on the officer’s capability.  (This section will not include any confidential medical information and therefore no consent of the officer is required.)

20.
Wherever possible the FMA should give a clear view on whether or not the officer is permanently disabled.  However, the FMA should not feel obliged to strive for a conclusion on the balance of probabilities in finely balanced or complex cases.  In difficult cases involving more than one medical condition the FMA may conclude his or her opinion by setting out the issues and advising that the police authority appoint a board of two or more SMPs.

21.
It will normally be expected that the SMP will examine the officer concerned, but there may be cases where the police authority indicates that there are no management objections to there being no examination.  Provided the officer concerned is also content with this, the FMA can suggest to the SMP that there is no specific need for the officer to be examined.
22. The police authority should request the FMA to complete the advice to the SMP within 28 days and to let it know as early as possible whether there are problems over this timescale.  The FMA should send the advice direct to the SMP.

23. The FMA should send copies of the opinion section and any advice on capability at the same time to the police authority and the officer.  The police authority should check that the opinion and any advice on capability are set out in clear terms.  The FMA should also give the officer the opportunity to request a copy of the medical background section.  If the officer asks for a copy, the FMA should agree to release the medical background section unless there are medical reasons for withholding it. The FMA should also sent the police authority a copy of the medical background if the officer gives written consent for this to be done.”

137. Annex A continued, about the role of the SMP:

“25. The SMP will normally be required to examine the officer, but he or she may exercise discretion to consider the case on the papers if management, the officer and the FMA are all content with this.  In all cases the SMP should complete a report to the police authority which is separate from the advice from the FMA and which confirms that he or she has not dealt with the case before.  The police authority should ensure the SMP knows where to send his or her H1 report, plus any Part 2 report on capability.
The SMP determines H1 questions

26.
The first question for the SMP is to determine whether the officer is permanently disabled within the meaning of regulation H1.  Details of how this is to be assessed are at Annex B.  The police authority should require the SMP to describe wherever possible any disease or medical condition causing disablement by reference to internationally authoritative guides available to doctors such as ICD 10 (International Classification of Diseases) and DSM IV (Diagnostic and Statistical Manual). 

SMP also considers officer’s capability

27.
Where the SMP concludes that the person is permanently disabled, he or she should go on to complete a supplementary report (Part 2 of the report) to the police authority on the officer’s capability.”
� Swansea City and County v Johnson [1999] 1 All ER 863; Westminster City Council v Haywood and another [1996] 2 All ER 467
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