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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr G Garbutt 

	Scheme
	Police Injury Benefit Scheme

	Respondent
	North Yorkshire Police Authority (NYPA) 


Subject
Mr Garbutt complains about the way in which a review of his injury award was carried out.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NYPA, which accepts that the review was flawed and has offered to carry out the review again.
DETAILED DETERMINATION
Relevant Regulations
1. The Scheme is governed by the Police (Injury Benefit) Regulations 2006.
2. Regulation 7(1) says,

“… a reference in these Regulations to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent.”

3. Regulation 7(5) says:

“(5) Where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.

4. Regulation 7(7) provides,

“Where a person has retired before becoming disabled and the date on which he became disabled cannot be ascertained, it shall be taken to be the date on which the claim that he is disabled is first made known to the police authority.”

5. Regulation 30(6) provides:

“(6) The decision of the selected medical practitioner (SMP) on the question or questions referred to him under this regulation shall be expressed in the form of a report and shall, subject to regulations 31 and 32, be final.”
6. Regulation 31 says: 

“31(1) Where a person is dissatisfied with the decision of the [SMP] as set out in a report under regulation 30(6), he may, within 28 days after he has received a copy of that report or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule 6, give notice to the police authority that he appeals against that decision.

(2) In any case where within a further 28 days of that notice being received (or such longer period as the police authority may allow) that person has supplied to the police authority a statement of the grounds of his appeal, the police authority shall notify the Secretary of State accordingly and the police authority shall refer the appeal to a board of medical referees, appointed in accordance with arrangements approved by the Secretary of State, to decide.

(3) The decision of the board of medical referees shall, if it disagrees with any part of the report of the [SMP], be expressed in the form of a report of its decision on any of the questions referred to the [SMP] on which it disagrees with the latter's decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.”
7. Regulation 32(4) says:

“… a medical authority who has given a final decision means the [SMP], if the time for appeal from his decision has expired without an appeal to a board of medical referees being made, or if, following a notice of appeal to the police authority, the police authority have not yet notified the Secretary of State of the appeal, and the board of medical referees, if there has been such an appeal.

8. Regulation 37(1) provides, where an injury pension is payable, that:

“the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

Material Facts
9. Mr Garbutt was born on 22 February 1946.  He retired early on 2 January 2000.

10. On 18 November 2002 he applied for an injury award.  He said that he had suffered stress from the cumulative effects of a number of work incidents.

11. On 1 June 2007 a Police Medical Appeal Board (PMAB) determined that Mr Garbutt was permanently disabled by reason of a moderate depressive episode which had been substantially caused by injuries received in the execution of his duty.  The SMP certified on 19 July 2007 that Mr Garbutt’s qualifying condition was solely the result of the qualifying injury on duty.  In her covering letter to NYPA dated 3 August 2007 she said that she “was unable to identify any reason at this stage for apportionment in this case.”

12. NYPA did not challenge the SMP’s decision and granted Mr Garbutt a band 4 (the highest level) injury award (based on a degree of disablement of 78%) on 2 October 2007, backdated to 18 November 2002.  The handling of Mr Garbutt’s application, including delay, is the subject of a separate complaint by Mr Garbutt.  

13. By the time his application had been granted Mr Garbutt had reached age 60 (the normal retirement age for his former rank*) and NYPA decided that his degree of disablement should be immediately reviewed.   The SMP concluded on 1 November 2007 that Mr Garbutt’s degree of disablement was 49.78%, which entitled him to a band 2 injury award from 18 November 2002 (the date he applied for injury benefits).  Mr Garbutt’s injury award was put into payment, backdated to 18 November 2002.
*Mr Garbutt argues that there was the potential for him to have been granted an extension of service beyond his 60th birthday of one year, which means he might still have been in service on 1 October 2006 when the normal retirement age became 65. 
14. Mr Garbutt appealed to the PMAB, challenging the use of the average national earnings figure from the Annual Survey of Hours and Earnings (ASHE) as a earnings comparator, saying that his notional earning capacity was much higher.  He also contended that his disablement pre dated his retirement.

15. NYPA reduced Mr Garbutt’s injury pension (from band 4 to band 2) with effect from 1 January 2008.  NYPA sought to recover amounts overpaid for November and December 2007 by issuing Mr Garbutt with an invoice for payment. Mr Garbutt argues that this action was premature and contrary to the Regulations, case law
 and Home Office guidelines.
16. The PMAB heard both of Mr Garbutt’s appeals in May 2008 (which Mr Garbutt argues is contrary to Home Office guidelines).  The PMAB issued a report on 28 May 2008, upholding Mr Garbutt’s appeal about the ASHE figure which, had that been the end of it, would have meant that Mr Garbutt was entitled to a band 3 award.  But the PMAB went on to decide that his degree of disablement was to be determined by apportioning injuries in the execution of duty and injuries not in the execution of duty.  The PMAB concluded that duty injuries accounted for only one third of the causative factors in Mr Garbutt’s disablement, which meant that his degree of disablement fell into band 1. 
17. In its further decision issued on 14 July 2008 the PMAB determined that the relevant date for payment of Mr Garbutt’s injury award was 3 January 2000, the day after his retirement. 
18. On 1 September 2008 NYPA paid Mr Garbutt £53,842.99 in respect of arrears of injury pension for the period 3 January 2000 to 17 November 2002.  That sum did not include any interest. 
19. Mr Garbutt remained dissatisfied and after twice asking NYPA to refer the apportionment issue back to the PMAB, which NYPA declined to do, Mr Garbutt complained to my office.  
Summary of Mr Garbutt’s position

20. Mr Garbutt named as respondents to his application NYPA as his former employer and Scheme administrator, the PMAB, and the Chief Constable of NYPA as Scheme manager.  No complaint against NYPA in its capacity as Mr Garbutt’s former employer was disclosed and that complaint was not proceeded with.  Although the Chief Constable is not the Scheme manager (which is the Home Office) Mr Garbutt did not accept that the Chief Constable’s functions were carried out as part of NYPA’s role in administering the Scheme.  Mr Garbutt maintained that NYPA had not properly delegated authority to the Chief Constable and he further suggested that NYPA and the Chief Constable had discrete roles at law in relation to the Scheme.  

21. The PMAB (which Mr Garbutt had unsuccessfully argued was improperly constituted as two members, one of whom was the Chair, had sat on the earlier PMAB) upheld Mr Garbutt’s appeal but then improperly went on to determine questions of causation and apportionment, which had previously been accepted as final, the result of which was to reduce Mr Garbutt’s injury pension to band 1.   NYPA accepts that a final decision that apportionment was not appropriate in Mr Garbutt’s case having earlier been made, it was not open to the PMAB to revisit the issue.   But Mr Garbutt asks that in the interests of other Scheme members I consider whether the effect of Regulation 7(5) is to preclude apportionment in any event. 
22. The SMP’s decision dated 1 November 2007 was not final and had no effect in law as an appeal was pending.  Regulation 30(6) makes it clear that the appealed decision of the SMP is not a final decision because it is “subject to regulations 31 and 32”. Regulation 32(4) specifically provides that the decision of the SMP is only final if the time for appeal has expired or there has been no appeal or, if there has been an appeal, the final decision is that of the PMAB.  So the date of reduction from band 4 to band 1 should have been 28 May 2008 (ignoring the PMAB’s now agreed error in considering apportionment).  Instead, NYPA prematurely and improperly reduced Mr Garbutt’s injury pension (from band 4 to band 2) with effect from 1 January 2008 and demanded repayment of amounts allegedly overpaid from 1 November 2007 to 31 December 2007.
23. Regulation 7(1) refers to a person being disabled at the time when the question arises for decision. Mr Garbutt (citing the McGinley case) argues that earning capacity and degree of disablement are to be determined at the date of the PMAB hearing. The SMP has not made a decision if there is an appeal. The effect of the appeal is that the SMP’s decision has not been made at all and can have no effect in law.
24. NYPA then further reduced Mr Garbutt’s injury pension from band 2 to band 1 with effect from 28 May 2008, the date of the PMAB’s report.  Following the PMAB’s further determination that Mr Garbutt was entitled to an injury award from 3 January 2000 he was paid arrears (for the period 3 January 2000 to 17 November 2002) on 1 September 2008 but no interest was paid.  Those arrears should have been paid to him when his application was granted and his injury pension put into payment on 1 November 2007.  He therefore claims interest on those arrears for the period 1 November 2007 to 31 August 2008.   He refers to Home Office Circular 006/2009 entitled “Police Pension Scheme: new commutation factors and outcome of judicial review”, paragraph 5.9: 
“Payment of interest   
5.9 Interest will be paid on these backdated payments because they have not been paid within three months of the date of entitlement (i.e. the officer’s date of retirement or the date a deferred pension came into payment).”
25. Mr Garbutt argues that he was “unreasonably kept from” his benefits because of NYPA’s misinterpretation of Regulation 7(7). Whilst he acknowledges that the Home Office guidance does not refer to the late payment of injury benefit, Mr Garbutt considers that it indicates that the Home Office, as Scheme manager, accepts that natural justice requires the payment of compensation for the loss of interest.
26. Regulation 37(1) deals with reassessment of injury pensions.  The words “at such intervals as may be suitable (Mr Garbutt’s emphasis)” require a medical decision having been made by the SMP that there is a suitable interval, including that there may be no suitable interval.  The decision is the SMP’s, acting for the police authority, in the first instance with the police authority then to administer that decision by ensuring that the review is undertaken at or about the expiry of the interval determined as being suitable. A police authority is not medically qualified or competent to determine this question and should not instigate a review “on the off chance” that there has been a change in the degree of disablement. The SMP must act in accordance with recent case law in determining this question
. Mr Garbutt also refers to a decision by my predecessor (M01077), which he considers to be relevant here.
27. Any review involves a two stage process: first, the police authority must refer the medical question of whether a pensioner’s degree of disablement has altered to the SMP; secondly, once the SMP has considered that issue the police authority must go on to consider whether the degree of disablement has altered.  In accordance with Regulation 30(6) the SMP’s decision must be conveyed in a report.  Under Regulation 31(1) the pensioner has a right of appeal if dissatisfied with the SMP’s decision.  Regulation 32(4) makes it clear that the SMP’s decision is only final if there is no appeal within 28 days.  If there is an appeal then the police authority cannot go on to consider, on its own account, whether the degree of disablement has altered as there is no final decision against which to do so.  The police authority can only properly consider the issue once it has the PMAB’s decision that the pensioner’s disablement has changed in order to comply with Regulation 37(1).  So the relevant date for adjustment of Mr Garbutt’s injury pension is the date of the PMAB’s decision. He cites the McGinley case here, together with a more recent case
 and paragraph 6 of section 8 of the Home Office guidelines on police medical appeals.
28. The test for the PMAB is not simply whether there had been a substantial alteration in Mr Garbutt’s medical condition; rather, it was whether there had been a substantial alteration in the degree of his disablement. The PMAB should take into account deterioration in Mr Garbutt’s knowledge and skills and also whether there were jobs available in 2008 which were not available in 2007. Furthermore, it should not be presumed that Mr Garbutt’s earning capacity has changed simply because he has passed the normal retirement age for his rank. He suggests that there is some confusion between actual earnings and earning capacity. Mr Garbutt argues that it has been accepted in case law
 that the task is to assess what the individual is capable of doing and, therefore, of earning, rather than a labour market assessment.
29. Mr Garbutt is not convinced by NYPA’s reference to Regulation A20 of the previous regulations. He argues that the provision in A20 (for the voiding of a retirement on the grounds of permanent disablement if a PMAB subsequently decides that the officer is not permanently disabled) is specific to A20 and not repeated elsewhere in the regulations. Mr Garbutt suggests that this argument was specifically rejected in the McGinley case.
30. Mr Garbutt argues that the interpretation of Regulation 37(1) favoured by NYPA has been adopted for “fiscal convenience”.
31. Mr Garbutt questions whether the conditions for a review under Regulation 37(1) were met.  He cites the Turner case as authority for his proposition that a police authority can only review the degree of disablement if it has reasonable medical grounds to do so.  

32. Overall, to put matters right, the Ombudsman should quash the SMP’s November 2007 decision (as per Turner) and NYPA should:

· Reimburse Mr Garbutt for underpayment of injury pension from band 4 to band 2 from 1 January 2008 to 28 May 2008 and pay interest;
· Withdraw the invoice for alleged overpayment from 1 November to 31 December 2007 and remove Mr Garbutt’s details as  debtor maintained on NYPA’s accounting system;
· Pay interest from 1 November 2007 to 31 August 2008 on the arrears due in respect of the period 3 January 2000 to 17 November 2002;
· Pay compensation for anxiety, inconvenience and expense.
Summary of NYPA’s position  
33. NYPA agreed that complaints against the Chief Constable could be dealt with as part of the complaint against NYPA, saying that the determination of matters relating to police pensions (including injury pensions) is delegated by NYPA (under the provisions of section 101 of the Local Government 1972 as amended) to the Chief Constable who does not have a separate discrete role in law in relation to the Scheme.

34. It was an inherent feature of the Scheme that NYPA does not have control over the PMAB’s decisions.  NYPA suggested that any complaints regarding the decisions of the PMAB should be treated as distinct from complaints against NYPA as Scheme administrator but added that this may be of little practical consequence given NYPA’s position, as set out in the following paragraph. It does, however, argue that it should not be required to pay any award of compensation arising out of a decision that the PMAB have acted incorrectly. 
35. NYPA accepts (for the purposes of this complaint and its particular facts) that the PMAB was not entitled to reopen the earlier determination of the degree of disablement and consider apportionment and that the way in which the PMAB apportioned degrees of disablement between the non duty and duty causes of the disablement was wrong in law.  NYPA is prepared to agree to the matter being referred back to the PMAB.

36. NYPA was entitled to rely on the decision of the SMP on 1 November 2007 and thereafter pay the injury award at the band 2 rate.  The fact that a decision can be appealed does not render it ineffective.  Where the appeal succeeds the increased award may be backdated so that the recipient suffers no detriment.  If payments had to continue at the higher level and the appeal failed, recovery of the overpayments may be difficult or cause hardship for the officer. 
37. The decision in McGinley is not relevant.  The issue in that case was whether the medical referee (now the PMAB) was confined to considering questions such as disablement, permanent disablement and degree of disablement as at the date of the SMP’s decision or as at the date of the medical referee’s own examination, taking into account any new evidence, and any change of condition since the SMP’s decision.  It was held that the appeal was a re hearing and not simply a review but this does not affect the enforceability of the SMP’s decision.   

38. Regulation A20 of the 1987 Regulations (mentioned in the McGinley case) refers to an officer’s retirement being void if, after he has retired on the grounds that he is permanently disabled, a medical referee later decides that the officer is not permanently disabled, and so clearly contemplates that the police authority may act on the decision of the SMP that an officer is permanently disabled and retire the officer, notwithstanding an appeal.

39. There is no legal requirement (either in the Regulations or generally) to pay interest for the period 2 October 2007 (I am not sure why this date is given as I understand Mr Garbutt’s claim for interest to date from 1 November 2007, when his injury award was put into payment) to 31 August 2008.  The decision, reached by the PMAB on 14 July 2008 that Mr Garbutt’s entitlement arose from the day after his retirement) was made after the payroll cut off point for July 2008 and the delay thereafter until payment, on 1 September 2008, was not unreasonable.  
Conclusions

40. To deal first with issues about the proper respondents, even if I agreed with what Mr Garbutt says about the separation of roles between NYPA and the Chief Constable, I do not see that would take matters any further forward.  The directions I have made below are aimed at redressing the injustice suffered by Mr Garbutt, whether in consequence of actions of NYPA, the PMAB or the Chief Constable.  No further or different directions would result following a detailed examination of what are essentially academic arguments.  

41. By the same token, and despite what NYPA says about the PMAB being treated as distinct from NYPA, I have made a direction for the payment of compensation against NYPA even though the central maladministration was the PMAB’s in seeking to re open issues previously finally determined.  In the Turner case Mr Justice Burton’s opening remarks record that it is an application for judicial review of a decision of the PMAB “for which the Metropolitan Police Authority naturally accept responsibility”.  I suggest that NYPA adopt a similar approach.  

42. NYPA now accepts that the PMAB was not entitled and was wrong in law to seek to re-open the previous determination as to the degree of disablement and consider apportionment in the way that it did.  I make below a direction for NYPA to refer the matter back to the PMAB.  In view of Mr Garbutt’s concerns as to the composition of the previous PMAB it would be helpful if the new PMAB was made up of persons not previously involved in this case.  But I make no direction to that effect as I recognise this may not be possible or practicable. 
43. I accept that Mr Garbutt has suffered inconvenience and distress and I make below a direction for the payment of a compensatory sum.  

44. Although Mr Garbutt urges me to consider the wider issue of whether apportionment is permitted at all, apportionment is no longer relevant in his case, NYPA having accepted that a final decision as to causation and that apportionment did not apply having been made by the SMP on 1 November 2007.  As the issue is no longer relevant here, I do not deal with it.  
45. Two, related, issues remain pertinent: first, whether, where an appeal has been lodged, any adjustment to the pension can be made pending the outcome of the appeal; secondly, if the outcome of the appeal is that the pension should be adjusted, the date from which the adjustment takes effect.     

46. There is no dispute that under Regulation 32(4) the final decision is that of the SMP unless and until a PMAB has made a decision following an appeal, in which case, this is the final decision.  Identifying that a final decision has been made is important and means that central issues such as causation cannot later be revisited.  But that is as far as Regulation 32(4) goes.  It does not deal with what is a different issue, namely whether an earlier decision, which, by virtue of an appeal having been made, effectively becomes an interim decision, can be acted upon.  The language of Regulation 32(4) suggests not. The SMP’s decision is final “if, following a notice of appeal to the police authority, the police authority have not yet notified the Secretary of State of the appeal”. I do not see that Regulation 32(4) assists Mr Garbutt on this point and I can find nothing elsewhere in the Regulations to preclude the police authority acting on the SMP’s decision, notwithstanding that it had been appealed to the PMAB.   Nor do I consider the McGinley or Laws cases assist Mr Garbutt dealing, as they do, with the scope of the PMAB’s reconsideration rather than the status of the SMP’s decision in the interim.  
47. Mr Garbutt’s injury award was reviewed by the SMP acting under Regulation 37(1) (Regulation 30(2) required NYPA to refer the question to the SMP).  The latter part of that provision says that if the police authority find that the degree of the pensioner's disablement has substantially altered, the pension shall (my emphasis) be revised accordingly.  Arguably, this creates a duty on the part of the police authority to revise the pension, notwithstanding that there may be an appeal. I have already discussed the status of the SMP’s decision pending an appeal. 
48. Further, if the police authority was unable to alter an injury award pending the outcome of an appeal, a recipient whose injury award was properly reduced could lodge an entirely unmeritorious appeal and thereby delay the implementation of the reduced award pending dismissal of the appeal.  I note also NYPA’s point, which I consider has some force, about Regulation A20 of the earlier Regulations. Contrary to Mr Garbutt’s assertion, May LJ found A20 helpful in considering the question before him (whether the medical referee was constrained by the SMP’s decision in any way). Unfortunately, this was not the same question as is before me.

49. Mr Garbutt has referred me to the guidance provided by the Home Office. Whilst this may be helpful setting the background for injury benefit appeal cases, it does not (as was recognised in McGinley) have statutory effect.   
50. The upshot is that I do not consider NYPA was precluded from implementing the SMP’s decision notwithstanding Mr Garbutt’s appeal. 
51. To my mind the second issue turns on the effective date of the relevant decision.  The Regulations do not expressly refer to the date from which the SMP’s or the PMAB’s decision is effective, (aside from Regulation 32(3) which makes specific provision, in circumstances which are not relevant here relating to the inability or unwillingness of a medical authority to act, for a decision to have effect as if it were an earlier decision). I note that Regulation 7(1) refers to disablement “at the time the question arises for decision”. The question in Mr Garbutt’s case is whether the degree of his disablement has substantially altered (Regulation 37(1)). To my mind, this question arose for decision at the time the review was undertaken.

52. Regulation 7(1) mirrors Regulation A12(1) in the 1987 Regulations, which was referred to in the McGinley case; albeit in a slightly different context, i.e. whether the medical referee was entitled to look at the all of the questions in Regulation H2 in the round at the date of his examination. It was argued that the question for the medical referee was whether he disagreed with the SMP; not to look at the question afresh. However, May LJ found that the “appeal to the medical referee is a rehearing” and “should be a full reconsideration, taking account of, but unconstrained by, the previous decision of the [SMP]”.  If the PMAB hearing is a rehearing, the question before it is whether Mr Garbutt’s degree of disablement has substantially altered. Should the PMAB decide that it has, the definition in Regulation 7(1) suggests that Mr Garbutt’s revised disablement would be at the date of the review, i.e. when the question of alteration first arose.
53. Mr Garbutt’s appeal is to be referred back to the PMAB.  If the outcome is that his injury pension ought not to have been reduced or only reduced by a lesser amount then Regulation 7(1) requires NYPA to backdate the higher pension to the date of the SMP’s review.
54. In view of the fact that Mr Garbutt’s appeal is to be referred back to the PMAB, I do not consider it necessary to go into detail as to the appropriate test for earning capacity, etc. It would be premature to assume that the new PMAB assessment will not apply the correct tests to determine whether Mr Garbutt’s degree of disablement has substantially altered. I am sure that it will be as mindful of the guidance to be found in the case law as Mr Garbutt has been. 
55. As to interest, the Home Office circular referred to by Mr Garbutt concerns the Police Pension Scheme and the introduction of new factors, backdated to 1 October 2007, for the commutation of annual pension into a lump sum.  The Police Federation’s application for a judicial review of the decision not to backdate further succeeded and the upshot was that the new factors were backdated to 1 December 2006.  That decision affected the calculation of benefits of officers who had retired (or whose deferred benefits had come into payment) on or after that date and who had commuted part of their pension for a lump sum. 
56. That circular is of limited assistance as it does not concern the Scheme.  There is no specific provision in the Regulations which govern the Scheme (or in any Scheme specific Home Office guidance) for the payment of interest.  Although my usual approach is that interest should be paid where payment is made late and the recipient has been kept out of his money, this will depend on the circumstances of the particular case.   The decision that Mr Garbutt qualified for injury benefits from the earlier (3 January 2000) date was not made until July 2008 and payment was backdated (in line with the practice to which I refer above).  Although payment was then not made until 1 September 2008 the lump sum arrears were substantial and, if invested by Mr Garbutt, would have generated interest for some period at least, even if, over time, the capital was depleted.  In my view that to some extent at least balances Mr Garbutt’s claim for interest.  I see no reason to distinguish the arrears for the period 3 January 2000 to 17 November 2002. I may, however, revisit this issue when I deal with Mr Garbutt’s other complaint about delay generally.
57. I do find that Mr Garbutt should receive some modest compensation for the distress and inconvenience he has suffered. The purpose of such awards is to recognise the inconvenience to the individual concerned rather than to serve any wider purpose such as public interest.  
58. Latterly Mr Garbutt has argued that under Regulation 37(1) the decision as to whether there has been a suitable interval such that a review may be instigated is a medical decision.  Under Regulation 37(1) the police authority is under a statutory duty to consider periodically (ie at such intervals as may be suitable) whether the degree of a pensioner’s disablement has altered.  Although the latter is a medical decision, the timing of any review is in my view a matter for the police authority and not, as Mr Garbutt suggests, the SMP.  There will be cases where the SMP includes a recommendation as to future review but the police authority is under a statutory duty periodically to consider whether the degree of disablement has altered even if the SMP has not suggested a review at a particular interval.  

59. As to whether the review in Mr Garbutt’s case was properly instigated I can see his point about the review being instigated only days after his application had finally been granted.  But that overlooks the fact that his injury award and, therefore, the assessment of the degree of his disablement was backdated to 2002 so in real terms the review was some five years after Mr Garbutt’s entitlement first arose.  Against that background it is perhaps difficult to say that a suitable interval had not elapsed.  I do not consider this a “fishing trip” on the part of NYPA.  

60. The Turner case is in my view of limited relevance and it does not go as far as Mr Garbutt suggests.  The case concerned an impermissible attempt to reopen an earlier final decision (under Regulation 30) as to causation and apportionment.  It therefore reinforces what is not now disputed, ie that the PMAB was wrong to consider apportionment in Mr Garbutt’s case.  Mr Justice Burton said, about Regulation 37(1):

“That express provision for occasional review or reassessment of the pension is obviously intended to look at whether there have been any alterations for the worse or the better since the original final assessment …..”

But although the most obvious trigger for review is a possible change (whether an improvement or deterioration) in the pensioner’s medical condition, other factors influence the matter to be reviewed, namely the degree of the pensioner’s disablement.  Regulation 7(5) provides that the degree of disablement is determined by reference to the degree to which earning capacity has been affected.   Mr Justice Burton went on to acknowledge that the availability of a particular job was also a relevant factor and one which might come about by virtue of some improvement in the pensioner’s condition, or, alternatively by the sudden onset of availability of a job not previously open to the pensioner. 
61. Mr Garbutt’s review was instigated because he had reached the normal retirement age for his former rank.  Both Mr Garbutt and NYPA may be interested in what I said in another case, Ayre 27979/2.  Although I did not take the view that a review on reaching normal retirement age was entirely unjustified the police authority need to be clear what is under review and what criteria apply.
62. Mr Garbutt has invited me to quash the SMP’s November 2007 decision because he considers that the approach taken by the SMP was contrary to the principles outlined in the Turner case. In view of the fact that Mr Garbutt’s case is to be referred back to the PMAB and that any adjustment to his pension would date from the instigation of the review under Regulation 37, I find it unnecessary to consider such a step. It would not serve any useful purpose and would pre-empt the PMAB’s review, which is an appeal from that decision.  

Directions 

63. I direct NYPA to refer Mr Garbutt’s appeal back to the PMAB.  

64. I direct NYPA to pay to Mr Garbutt £200 as compensation for stress and inconvenience suffered.  
TONY KING
Pensions Ombudsman

29 September 2010
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