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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Miss D Bowd FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	East Sussex County Council (the Scheme Manager)

Rother District Council (the Employer)


MATTERS FOR DETERMINATION
1. Miss Bowd’s complaint is that she was refused an ill health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. Miss Bowd was employed by Rother District Council (Rother) and was a member of the Scheme.  She went on sick leave on 28 December 2004 and never returned to work.  
4. Before Miss Bowd was dismissed, Rother considered whether she should be paid a pension on ill health grounds.  For Miss Bowd to meet the criteria laid down in the Scheme Regulations, she needed to be permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with Rother, due to ill health or infirmity of mind and body.  The decision was one for Rother to take, having obtained the opinion of an independent registered medical practitioner qualified in occupational health medicine who had not previously been involved in Miss Bowd’s case, and whose appointment was approved by East Sussex County Council (East Sussex).
5. Rother asked a Dr Emslie, who met the Scheme requirements and whose appointment was approved by East Sussex, for his opinion.  Dr Emslie was employed by Rother’s occupational health provider.  He was provided with:

· Reports from Dr Skottowe, a specialist registrar in occupational medicine, who stated that Miss Bowd suffered from asthma and reactive depression.  Dr Skottowe considered Miss Bowd to be unfit for work and that the likelihood of her being able to do her job in the future “appears ever increasingly unlikely despite optimal forms of treatment.”  Dr Skottowe thought that it would be “many months before this lady is fit to return to work in any capacity.”

· A report from Miss Bowd’s GP, who stated that Miss Bowd suffered from severe asthma and was under the care of a specialist.  The GP said that Miss Bowd’s mental health had deteriorated following her father’s death, and she was under the care of adult mental health services as she suffered from extreme anxiety states and agitation.

6.
Dr Emslie considered that Miss Bowd did not meet the Scheme’s criteria for an ill health pension and said that it would be unusual for Miss Bowd’s condition, situational mood disorder, to be classed as permanent incapacity.  Rother decided that Miss Bowd was not entitled to a pension on ill health grounds.
7.
Miss Bowd protested that Dr Emslie’s opinion contradicted the medical evidence made available to him.  However, Rother dismissed her on 10 September 2006, on the grounds of capability.

8.
Following her dismissal, Miss Bowd’s trade union arranged for her to see Dr R G Crane, a consultant occupational physician.  He concluded that Miss Bowd’s was one of the worse cases of chronic anxiety that he had ever seen.  Dr Crane suspected that the principal cause of Miss Bowd’s breathing problems was hyperventilation and not asthma.  Dr Crane concluded that even with the most intense treatment, Miss Bowd was unlikely to return to work with any employer.  Rother declined to consider this report as it was not from its occupational health services provider, which employed Dr Emslie and Dr Skottowe.  Miss Bowd then appealed via the Scheme’s internal dispute resolution procedure (IDRP), and at stage 2 of that procedure East Sussex said that it had considered Dr Crane’s report, but it preferred the opinion of the Scheme’s occupational health provider, who had a detailed knowledge of Miss Bowd’s case, built up over a period of time.
SUBMISSIONS
9.
Miss Bowd says:

9.1
Dr Emslie never examined her in person and his opinion flew in the face of the other medical evidence available.
9.2
More weight should be placed on the reports from the other doctors, particularly Dr Crane, as they examined her.

9.3
Rother and East Sussex’s handling of her application caused her stress and anxiety.

10.
Rother says:

10.1
It has no pensions staff and relies on East Sussex to administer the Scheme.
10.2
It is bound by the decisions of its approved medical advisers and cannot consider medical reports from all and sundry.

10.3
It has no objection to obtaining a report from another approved independent medical practitioner and taking its decision again.
11
East Sussex says:

11.1
The decision was one for Rother to take.

11.2
Dr Emslie was an approved independent medical adviser to the Scheme and he was suitably qualified in occupational health medicine.  He had not previously been involved in Miss Bowd’s case.

11.3
Dr Emslie confirmed that he had considered all the medical evidence.  He could not be expected to specifically refer to every medical condition that Miss Bowd might suffer from.

11.4
There is no medical evidence to suggest that Miss Bowd’s asthma is severe enough to meet the Scheme’s criteria for an ill health pension.

11.5
Dr Crane’s opinion was based on one consultation with Miss Bowd, whereas Dr Emslie had access to several reports from other physicians.

CONCLUSIONS
12
Rother correctly sought the opinion of a suitably qualified independent medical practitioner who had not been previously involved in Miss Bowd’s case.  It was for Dr Emslie to provide a certificate under the Scheme Regulations, stating whether or not, in his opinion, Miss Bowd met the scheme criteria for an ill health pension.  Rother’s task was to make the decision.  I accept that if Dr Emslie did not certify that Miss Bowd met the criteria, then it would be an extraordinary event for Rother to have come to a contrary decision.  Nevertheless, the decision was theirs and Rother should not have ignored other medical evidence, or conflicts of medical opinion.  Rother is not right to think that its role is limited to accepting the view of the appointed medical practitioner – though I fully accept that in the vast majority of cases that view will be accepted as outweighing any other evidence.
13.
I am not persuaded by Miss Bowd’s argument that Dr Emslie’s professional opinion should be discounted because he did not examine her.  Presumably he considered this to be unnecessary in view of the evidence available to him, from doctors who had examined Miss Bowd.
14.
Miss Bowd’s GP said that Miss Bowd suffered from asthma and mental health problems and that she was being treated by an asthma specialist.  Dr Emslie considered that Miss Bowd’s mental health problems did not meet the Scheme’s criteria for an ill health pension.  He confirmed that he had reviewed her medical records, but did not give his opinion on Miss Bowd’s asthma and so I cannot be sure that he considered this aspect of Miss Bowd’s ill health.  It may well be that, like Dr Crane, Dr Emslie considered Miss Bowd’s condition to be primarily a mental health issue and not asthma related at all.  But he did not say so and Rother did not seek any clarification from him.  I would not expect Dr Emslie or Rother to take account of every illness that Miss Bowd might have, but in this case there was at least a significant possibility that Miss Bowd’s asthma was relevant and as decision makers Rother should have been confident that it would not qualify her for a pension.
15.
I have concluded that the only safe course of action is for Rother to take its decision again and Rother is to be commended for agreeing to do this.  To comply with the Scheme Regulations it will be necessary for an opinion to be sought from a suitably approved independent medical practitioner, who has not previously been involved in Miss Bowd’s case.
16.
I can appreciate that being dismissed from her job and then having her application for an ill health pension rejected must have been stressful for Miss Bowd.  However, Rother’s letters to Miss Bowd, whilst doubtless conveying unwelcome news, were always couched in sympathetic terms.  East Sussex’s role was confined to dealing with Miss Bowd’s IDRP appeal, which it did in a proper manner.  I am not persuaded that the respondents’ dealings with Miss Bowd were such as to give rise to a compensatory payment in respect of distress and inconvenience.
DIRECTIONS
17. Within 28 days of the date of this Determination, Rother District Council shall obtain an opinion from an independent registered medical practitioner who is qualified and approved in accordance with the Scheme Regulations, as to whether Miss Bowd meets the Scheme’s criteria for an ill health pension.  Rother shall provide the medical practitioner with all relevant medical evidence, including Dr Crane’s report.  When Rother receives the medical practitioner’s opinion, it shall decide if Miss Bowd is entitled to an ill health pension and convey its decision to her in writing, giving reasons.
TONY KING

Pensions Ombudsman

28 July 2008
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