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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M A Nute

	Scheme
	:
	J E Stacey & Co Ltd Employees' Pension Plan (1988) (the Plan)

	Respondents
	:
	1. The Trustees of the Plan (the Trustees)
2. Alexander Forbes Financial Services Limited (Alexander Forbes) 


Subject
Mrs Nute states:

· the Trustees and Alexander Forbes delayed transferring her benefits from the Plan to a new stakeholder scheme (the New Scheme);

· she is dissatisfied with the process used by the Trustees throughout the winding up of the Plan;

· Alexander Forbes failed to provide her with information for her to check and confirm that the transfer values were correct; and

· Alexander Forbes has not provided her with the ability to have more control over the investment of her benefits in the New Scheme as promised when she first made her selection to transfer.  

The Ombudsman’s determination and short reasons

The complaint should be upheld against Alexander Forbes, but only to the extent of distress and inconvenience caused to Mrs Nute by the provision of inaccurate information.
DETAILED DETERMINATION

Material Facts
1. On 23 August 2002 Mrs Nute’s employer, J E Stacey & Co Ltd. (the Employer), wrote to her informing her that the directors and the Trustees were considering a major change to the pension arrangements. The Employer explained that the cost of the Plan, a defined benefit scheme, was increasing due to a combination of government legislation, longer life expectancy, low inflation and poor stock market performance. The Employer added that these factors had been further exacerbated by the problems experienced by Equitable Life, the insurer of the Plan. The Employer said it intended putting new arrangements in place designed to provide existing members with projected benefits which would be broadly comparable with those enjoyed in the Plan.

2. On 10 October 2002 the Trustees wrote to Mrs Nute inviting her to join the New Scheme, a defined contribution scheme, with effect from 1 November 2002. The letter enclosed an announcement to members of the Plan, informing them of the closure of the Plan with effect from 31 October 2002. The announcement stated that members would be given the option of either: (a) a transfer value equivalent to the value of the benefits earned under the Plan at 31 October 2002 (the transfer value would be increased as the Employer would be paying an additional lump sum contribution) which could either be paid into the New Scheme or a personal pension plan of the member’s choice; or (b) deferred benefits equal to the benefits that could be purchased by the transfer value. 

3. Mrs Nute joined the New Scheme and elected to have her benefits from the Plan transferred to it. The New Scheme is insured with Scottish Equitable. 
4. Mrs Nute left the service of the Employer on 18 May 2004.

5. In a letter dated 28 May 2003 Alexander Forbes advised Mrs Nute that because the Plan was invested in Equitable Life’s with-profit fund there would be a 20% penalty in transferring her benefits to the New Scheme. Alexander Forbes said that the latest transfer value given by Equitable Life was £23,166.12, but pointed out that this was an indication and not a current value. 
6. In an exchange of emails in June 2004 between Alexander Forbes and the actuary to the Plan (the Actuary), Alexander Forbes said that it was awaiting confirmation from the Employer regarding queries raised by the Department for Work and Pensions (DWP) relating to the Guaranteed Minimum Pensions (GMPs). The Actuary asked Alexander Forbes for formal legal documents instituting the winding up of the Plan, and related documents, to ensure that he was fully aware of all potential issues and requirements of the wind up process.  

7. On 14 June 2004 Alexander Forbes sent Mrs Nute her first statement as a member of the New Scheme. Alexander Forbes said that it had made arrangements for her to access her account value in the New Scheme through the internet and that Scottish Equitable would be issuing to her instructions on how to access her account. Alexander Forbes explained that the transfer payments had not yet been allocated to her account and the reason for this was because there needed to be a division between the main scheme benefits and the benefits in relation to contracting out of the State Earnings Related Pension Scheme (SERPS). It was awaiting confirmation from the DWP before finalising the numbers. Alexander Forbes added that in the interim the amount transferred for Mrs Nute had been earmarked and was invested, and the original transfer value was £22,592 but had increased to £28,121.38 as at 31 March 2004.
8. In October 2004 the Actuary wrote to the Trustees asking for: formal confirmation that the Plan was to be wound up and the date  from which this was to be effective; confirmation that the winding up was being effected in accordance with legal advice received and the name of the solicitors that provided that advice; details of any special conditions attaching to the winding up process; confirmation that they wished him to carry out a valuation as at the effective date; and copies of the accounts for the Plan for the years ended 5 April 2003 and 2004 and also a copy of the minutes of the latest Trustees’ meeting. The Actuary pointed out that a statutory actuarial valuation for the Plan as at 6 April 2003 was due and this should have been completed by 5 April 2004. Any delay needed to be reported to the Occupational Pension Regulatory Authority (OPRA) (now known as The Pensions Regulator) and he would therefore be obliged to report the matter to OPRA.

9. In October 2004 a fax was sent by Alexander Forbes to the Actuary confirming details for certain members of the Plan, which Alexander Forbes had received from the Employer.
10. On 20 January 2005 the Trustees confirmed in writing to the Actuary that:

· the Plan was made paid up effective from 31 October 2002;

· the Plan was to be wound up with effect from 31 March 2003; and

·  the Employer would make a payment into the Plan to complete the wind up equal to £250,000 plus the calculated Minimum Funding Requirement (MFR) debt.  
11. Mrs Nute complained to the Employer on 17 January 2005 about the delay of the transfer of her benefits from the Plan to the New Scheme. She queried:

· whether the transfer value from the Plan took into account the assurances she was given that the alteration of women’s retirement age would in no way affect her pension as such matters were at the discretion of the Trustees;

· where her transfer value from the Plan was invested and where it has been invested since November 2002 and when she was likely to get control of her own fund; and

· similar information about her additional voluntary contributions (AVCs).

There is no evidence that the Employer responded to Mrs Nute’s complaint.
12. In February 2005 the Actuary reported to OPRA the delay in completing the last statutory valuation of the Plan and set out his plans to rectify this. In his letter the Actuary explained:
“Shortly after my appointment as Scheme Actuary to the above defined benefit pension scheme, which took effect on 16 December 2002, I was verbally advised by [Alexander Forbes], who were consulting to the Employer and the Plan, that the intention was for the Plan to be wound up.

Subsequent to some initial calculations to establish the possibilities for transfer values to be paid I was provided with copies of documents which were sent to the members in February 2003. These indicated that contributions to the Plan had ceased with effect from 1 November 2002…

Following that I did ask for formal documents, preferably drawn up by the Plan’s legal advisers, …I did this initially through [Alexander Forbes], but there appears to have been some confusion because the Trustees had their own legal advisers who were appointed before either me or [Alexander Forbes]…My understanding was that this documentation would be submitted to me in due course.

After a number of such requests, both written and verbal, had failed to produce the required documents I wrote directly to the Trustees in October 2004…Following further representations through [Alexander Forbes] it appears that after September 2002 the legal advisers had in fact not done any further work on the wind up. Thus effectively the full advisory role had gone to [Alexander Forbes], but this had not been appreciated before.”
13. OPRA responded to the Actuary on 28 February 2005 stating that it did not propose to take any action against the Trustees at that time.    

14. On 17 August 2005 Alexander Forbes wrote to the National Insurance Contributions Office stating:

“We are approaching the expiry of the two year period securing all members contracted-out entitlements under the scheme. Whilst we have resolved most of the queries relating to members GMP entitlements, we are at present in the process of carrying out a final valuation to determine the position of the scheme.

I can advise you however, that it is the company’s intention, if required, to meet any deficit on an MFR basis and in addition there will be a further injection of a further £250,000 to be used for the benefit of the members. All members’ contracted-out entitlements will therefore be secured within the entitlements offered to them on the winding-up of the Company Pension Scheme.

It is hoped to complete this valuation very shortly after which members will be communicated with. After the normal statutory period over which they have an opportunity to decide how their benefits are to be dealt with we will then progress the winding-up of the Company Pension Scheme.”   

15. In August 2005 Mrs Nute wrote to Alexander Forbes complaining about a number of issuing regarding the winding up of the Plan and the operation of the New Scheme including the delay in the transfer of her benefits from the Plan. Alexander Forbes responded in October 2005 stating:

· Since the spring of 2003, when the New Scheme was launched, the option to change the funds she was invested in was available. If Mrs Nute would like details about registering for information on the internet, if she let them know they would arrange for this to be sent. 

· It was appreciated that Mrs Nute still had no control as to how her entitlement from the Plan was invested. Unfortunately, the process to wind up and make the transfer from a defined benefit scheme was a lengthy process. The particular delay in this case was determining the level of funds required to meet the Plan’s obligation as a result of contracting out of SERPS, i.e. the GMP liabilities. 
· The calculation of the transfer values was being undertaken in line with the statutory Minimum Funding Requirement regulations. It told her that another member of the actuarial team independently checked all transfer calculations before they are released.   
16. Mrs Nute responded to Alexander Forbes as follows:

· She did have control of what had been paid in since the New Scheme started. However, this was a small amount compared to what remained to be paid in, i.e. the transfer value from the Plan. 

· The winding up of the Plan was out of her control. Both Alexander Forbes and the Trustees appeared to be blaming each other for the delay. If she had known that it would take three years for the process to be completed, her attitude would have been very different.  

· She understood that “wrong figures” were a current an issue between Alexander Forbes and the Employer, so asked she could have confidence in Alexander Forbes’s calculations.

17. Alexander Forbes responded to Mrs Nute on 15 November 2005 stating:

· It appreciated that the delay in winding up the Plan meant that she did not have control over her entitlement from that arrangement.
· There was little that could be done whilst resolution of the difference in the GMP records of HM Revenue and Customs and the Equitable Life remain outstanding. However, these issues have now been resolved and it was in the process of agreeing a final wind up table with the Trustees.

· The issue regarding the figures related to data provided to Alexander Forbes by Equitable Life, not the transfer methodology or calculations. It was unable to give further information immediately, but assured her that the transfer calculation basis would be thoroughly checked before the final wind up distributions are communicated.

18. The minutes of the Trustees’ meeting dated 17 October 2005 say:

“Signed off accounts are crucial to finalising the actuarial valuation. Final AVR to be signed off once accounts available.

Advised that the DWP confirmed the GMPs in June 05 and that it would normally [take] about three months from receipt of full data to produce the MFR liabilities.” 

19. On 17 January 2006 the Trustees wrote to Mrs Nute informing her that the Actuary had now completed all the assessments required to finalise members’ entitlements. The Trustees said that her transfer value was £27,155 and it was their intention to make this payment by 31 January 2006. An application was enclosed and Mrs Nute was asked to sign and return this document in the reply paid envelope which was also enclosed.
20. On 21 January 2006 Mrs Nute wrote to the Trustees making a formal complaint about the handling of the transfer of her benefits from the Plan to the New Scheme. She said that she was unable to sign the application form sent to her under cover of the letter of 17 January as she still had not received information she had requested as to whether her normal retirement age was 60 or 65, which had a bearing on her transfer value.   

21. Alexander Forbes wrote to Mrs Nute on 11 April 2006 and referred to the letter of 17 January 2006 stating that it had not received the completed application form. Mrs Nute says that the application form was signed during a meeting at the Employer’s office on 10 April 2006.  

22. On 6 March 2007 Scottish Equitable sent Mrs Nute a statement of her New Scheme benefits which showed the payments that had been made and the value of her benefits. The statement showed that transfer payments of £27,155 and £2,822.26 (the transfer value in respect of her AVCs) were received on 30 May and 2 October 2006, respectively.
23. Mrs Nute instigated the internal dispute resolution procedure on 9 March 2007 but was unable to obtain a decision before bringing her complaint to my office.  
Mrs Nute’s position 

24. The Trustees say that they relied on the advice of Alexander Forbes in most areas but she feels that they have abdicated their responsibilities.

25. She does not agree that Alexander Forbes have provided her with sufficient support and information to verify her transfer value. 

26. She has been unable to get a response from either the Employer or Alexander Forbes which would enable her, or her advisor, to quantify her loss. She has also contacted Scottish Equitable in the hope that they would be able to tell her how investments in the Balanced Lifestyle fund compared to the cash fund over the past few years, but they told her that this information was not available.

27. She feels that any financial loss is only part of her complaint. She has suffered a great deal of anxiety, stress and frustration by the stonewalling she has received at the hands of the Trustees and Alexander Forbes.      
The Trustees’ position
28. Mrs Nute’s benefits were transferred from the Plan to the New Scheme as soon as they were satisfied that the process had been completed satisfactorily. They had to be sure that all members who had a legitimate claim to a share of the Plan’s funds were properly taken into account, and that all of the benefits due to the membership had been properly reconciled before the transfer took place.

29. They followed the advice of the Plan’s advisers with regard to the procedures to be followed in winding up the Plan, and believe that they discharged their obligations correctly.

30. They relied upon the Actuary to provide the correct transfer values. Neither they nor their advisers were able to provide Mrs Nute with the information that she had requested to enable her to confirm that the transfer values were correct.

31. They were assured by Alexander Forbes that individual members of the New Scheme had the ability to control the investment of their fund in the manner promised when they joined the New Scheme.
Alexander Forbes’s position

32. Payment of the transfer value from the Plan to the New Scheme was delayed because the Trustees had to determine the Plan’s liabilities. In accordance with regulations, this included placing advertisements in local papers and the London Chronicle to alert prospective claimants that the Plan was being wound up.

33. While it did take a long time to establish the liabilities, as is normally the case with these situations, once it had, the agreement with the Trustees to transfer was completed in a short time.

34. It believes that it provided Mrs Nute with sufficient information so that she could verify if the transfer value was within a reasonable range. However, if Mrs Nute wishes to appoint an independent actuary it would be prepared to provide the necessary actuarial information.

35. Prior to the transfer Mrs Nute would not have had control over the investment of her benefits as it was a defined benefit scheme. After the transfer Mrs Nute could have chosen from all the investment links under the Scottish Equitable Group Personal Pension Plan, to transfer to another plan at no exit cost and to determine the shape of the emerging benefits.

36. The letter of June 2004 was not entirely clear. The transfer value of £22,592 quoted in that letter was an estimate and was calculated prior to GMP verification from DWP and prior to uncovering inconsistencies in Equitable Life’s data.  The figure of £28,121.38 was the estimated transfer value figure rolled up with interest earned on the Scheme’s cash holdings. Confirmation that the funds had been invested was re-assurance that the Trustees had invested the benefits from the Scheme securely and not that the transfer values had been allocated and individually invested.
37. The actual transfer value that was allocated to Mrs Nute of £27,155 was calculated after the GMP and Equitable Life’s issues were resolved. Mrs Nute’s transfer value had to be recalculated because of variations in the information held for her. On recalculating the figures, her base transfer value was higher but the surplus was less than was initially estimated. Consequently, Mrs Nute’s surplus was reduced in common with other members of the Scheme.
Conclusions

Delay in transferring benefits

38. The Plan started to wind up 31 March 2003, but Mrs Nute’s benefits were not transferred until 30 May 2006, a period of over three years. The matter I need to consider is whether Mrs Nute’s benefits could have been transferred sooner.

39. The transfer values in relation to the winding up of the Plan could not be determined until the values of the assets and liabilities of the Plan were calculated. These calculations are part of the actuarial valuation which is conducted by the Actuary.

40. The GMPs form part of the Plan’s liabilities and Alexander Forbes did not complete its reconciliation of these benefits with the DWP until June 2005. I cannot see any avoidable delay on the part of the Trustees or Alexander Forbes in reconciling the GMPs with the DWP. Once the GMPs were reconciled, the Actuary proceeded with the actuarial valuation which was finalised in January 2006.
41. Mrs Nute was sent an application form by the Trustees in January 2006 which she needed to complete and return to them and they informed her that it was their intention to pay her transfer value by 31 January 2006. However, she initially refused to sign the application form on the grounds that certain queries she had raised had not been answered. The application form was eventually completed in April 2006. To this limited extent Mrs Nute contributed to the delay in transferring her benefits from the Plan.   
42. Based on the above I am unable to find that Mrs Nute’s benefits could have been transferred sooner they were and therefore do not uphold this part of her complaint against the Trustees or Alexander Forbes.

Dissatisfaction with the process used by the Trustees throughout the winding up of the Plan

43. The Trustees could not finalise the transfer of benefits from the Plan until all benefits due to the members had been properly reconciled. 

44. The Trustees followed the advice of their advisors and the Actuary in the winding up of the Plan and they were right to do so. I can see no evidence of maladministration in the procedures adopted by the Trustees in the winding up of the Plan and therefore do not uphold this part of the complaint against them.

Alexander Forbes failed to provide Mrs Nute with information for her to check and confirm that her transfer value was correct

45. Alexander Forbes says that it had provided Mrs Nute with sufficient information to enable her to verify that her transfer value from the Plan was within a reasonable range. Mrs Nute denies that Alexander Forbes has provided her with sufficient support and information to verify her transfer value. 

46. In my view, in the absence of any reasonable doubt that their figures had been properly calculated, Alexander Forbes had no responsibility beyond providing Mrs Nute with details of her benefits from the Plan. I therefore do not uphold this part of the complaint against Alexander Forbes.

Alexander Forbes has not provided her with the ability to have more control over the investment of her benefits in the New Scheme

47. As I understand it, this part of Mrs Nute’s complaint is not that she had no control over the investment of her benefits in the New Scheme, but that she was unable to control the investment of the transfer value from the Plan prior to the transfer. 
48. Alexander Forbes had informed Mrs Nute in June 2004 that an interim amount of £22,592 had been earmarked for her and had been invested. Alexander Forbes has admitted that this information was unclear, as this figure was an estimate because the GMP had to be reconciled with the DWP and there were issues with Equitable Life’s records for the Scheme. In addition, the transfer value had not been invested, as the letter appears to suggest. 
49. I can understand how Mrs Nute may have been misled into believing that her transfer value had been allocated and been invested in June 2004. However, the fact of the matter is that her transfer value could not been allocated in 2004 for the reasons mentioned in paragraph 39 above. Mrs Nute could not have controlled the investment of the transfer value until it was paid into the New Scheme, which was in 2006.
50. The provision of inaccurate information constitutes maladministration. To the limited extent that she has suffered distress and inconvenience as a consequence of this maladministration, I uphold this part of the complaint against Alexander Forbes and I make the appropriate direction below in this respect.
The Internal Dispute Resolution Procedure (IDRP)
51. Although the Trustees failed to complete IDRP, this did not affect Mrs Nute’s ability to bring her complaint to this office and she did not suffer significant injustice as a result.

Directions

52. Within 28 days of the date of this determination Alexander Forbes shall pay Mrs Nute £100 compensation for distress and inconvenience.
TONY KING

Pensions Ombudsman

10 November 2009
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