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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr N Hamilton

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	Monmouthshire County Council (as employer)
Torfaen County Borough Council (as administering authority)


MATTERS FOR DETERMINATION 

1. Mr Hamilton complains that the ill-health early retirement pension he is receiving should have been backdated to 8 December 2000, the date of the onset of his illness. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Hamilton was born on 20 May 1947.
4. He was employed by Monmouthshire County Council (MCC) and was a member of the LGPS. Mr Hamilton had been in local government employment since August 1969 in Planning and Development. In 1998, local government in Wales was restructured and Mr Hamilton’s role of City Centre Manager was downgraded. He was re-appointed in a similar role on a fixed term contract which expired on 31 March 2001.  
5. On 8 December 2000, Mr Hamilton went on sick leave suffering from dizziness and unsteadiness. Mr Hamilton was referred by his GP to an ENT Consultant who diagnosed he was suffering from benign positional paroxysmal vertigo. Mr Hamilton did not return to work before the expiry of his contract on 31 March 2001. Consequently, his contract was not renewed and Mr Hamilton became a deferred member of the LGPS.  
6. On 26 January 2005, Mr Hamilton applied for early payment of his deferred benefits on grounds of ill health under Regulation 31 of the Local Government Pension Scheme Regulations 1997 (see Appendix). His letter concluded:
“…For the last 4 years I have been hoping that I would recover sufficiently to be able to resume work, but I now accept that this is not going to happen…” 
7. Mr Hamilton was referred to MCC’s occupational health department. He was examined by Dr Hussain, an occupational health physician, on 3 March 2005. Dr Hussain’s report dated 10 March 2005 stated:

“…Mr Hamilton informs me that he went off sick in December 2000 with a viral type illness. This has caused him to feel completely washed out, and I believe he went to see his GP on several occasions. Unfortunately, he did not show any improvement and continued to have symptoms of fatigue and lethargy.

His situation has not really improved…

I feel Mr Hamilton would benefit from a review by a consultant who specialises in post viral type illnesses. I have therefore, suggested that he return to see his GP regarding possible referral. As I am sure you are aware, the criteria for ill-health retirement are that an individual is no longer able to do his/her job due to a breakdown in health which is likely to be permanent.

Unfortunately I do not feel this is the case with Mr Hamilton…” 
8. On 27 April 2005, Mr Hamilton’s GP referred him to Dr Llewellyn, a consultant physician. Dr Llewellyn, having examined Mr Hamilton, diagnosed that he was suffering from Chronic Fatigue Syndrome. In his report dated 16 May 2005, Dr Llewellyn concluded:

“…Unfortunately, my own opinion is that, as he does not have abnormal illness beliefs, overwhelming psychosocial factors or emotional distress that cognitive behaviour therapy would have very little scope. Given the length of history, and his impairment of concentration I do not think that return to any form of work is going to be an option. …”  
9. On 1 June 2005, Mr Hamilton forwarded a copy of Dr Llewellyn’s report to Dr Hussain. Dr Hussain subsequently wrote to MCC on 13 July 2005 saying that, he had seen Mr Hamilton on 7 July 2005 and, taking into account Dr Llewellyn’s opinion, he was now happy to support Mr Hamilton’s application for ill health retirement.   
10. MCC agreed to early payment of Mr Hamilton’s deferred benefits which were put into payment with effect from 8 July 2005. 

11. Mr Hamilton complained to MCC saying that his pension should be backdated to 1 April 2001, the day after his contract expired, as he had been ill from that time and had been unable to work since. Mr Hamilton later changed his view and contended that his pension should be backdated to 8 December 2000.
12. MCC responded by letter, dated 17 August 2005, saying that the pension could only be released when the occupational health consultant has signed a certificate stating that an individual is permanently incapable of work. The letter concludes, “Up until that point all medical avenues may not have been extinguished as was the case in March of this year when you visited Dr Hussain at Occupational Health.”
13. On 7 February 2006, Dr Llewellyn wrote to MCC on Mr Hamilton’s behalf. His letter stated: 

“I have had an opportunity to go back through the case notes and it is noted that his problems started suddenly (which is very typical) in December 2000.…

A diagnosis of chronic fatigue syndrome would never have been made at that time because this is a diagnosis of exclusion, and excluding all other likely causes is a very long process and not only that, some patients get better and would not qualify for the diagnosis of chronic fatigue syndrome.

Therefore, although the definition “chronic fatigue syndrome” was applied relatively late in the course of his illness, in retrospect we can plainly see that the problem started on a particular day at a particular time.”  
14. Mr Hamilton’s complaint was considered under Stage 1 of the Internal Dispute Resolution Procedure (IDRP) but was not upheld on the following grounds:
14.1. His contract ended naturally at the end of a specified period. Sick notes refer to Benign Positional Vertigo. MCC did not dismiss him on the grounds of capability due to ill health.   
14.2. Mr Hamilton’s letter of 26 January 2005 inferred that he hoped to recover and resume work.
14.3. In March 2005, Dr Hussein felt that he did not meet the criteria for ill health retirement because he had not explored all avenues of treatment. 

14.4. Dr Llewellyn’s letter of 7 February 2006 stated that “a diagnosis of chronic fatigue syndrome would never have had been made in December 2000”.
14.5. The LGPS regulations state that early payment of preserved benefits is from the date on which a member “becomes permanently incapable”. This was confirmed in July 2005, and reiterated in Dr Llewellyn’s letter of 7 February 2006. 
15. The Stage 1 IDRP decision was upheld at Stage 2.
SUBMISSIONS

16. Mr Hamilton, through his representative, submits:    
16.1. The facts in the Spreadborough case are similar to the facts in his case. Decisions as to permanent incapacity due to CFS/ME can be retrospective. The Judge in the Spreadborough case recognised that CFS/ME is not a case that can be diagnosed immediately or which can immediately be said to be permanent. The Judge’s guidance in the Spreadborough case simply recognises that CFS/ME sufferers have an inherent disadvantage and clarifies that, although permanent incapacity must be proved to have existed when the member left his employment this proof can be provided once the relevant evidence is available.  
16.2. The main issue is whether, when he left his local government employment, he was permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body.
16.3. It is clear that he was too ill to work when he left his employment with MCC and that he has been too ill to work ever since. He was thought at the time to be suffering from benign positional paroxysmal vertigo. It was later confirmed by Dr Llewellyn that he had in fact been suffering from CFS/ME. This kind of deferred diagnosis is exactly what the High Court in Spreadborough envisaged. 
16.4. The crucial date is the date on which a member “becomes” permanently incapable of working. The date on which a member is certified permanently incapable is irrelevant. By focussing on the date Mr Hamilton was certified as permanently incapable MCC has failed to properly apply Regulation 27. 
16.5. An election is required before benefits can be paid under Regulation 31 but there is no requirement to complete an election to receive benefits under Regulation 27. 
16.6. Whether or not he made his complaint within a reasonable time MCC have until now dealt with it, and decided it, without raising this as an issue. 
16.7. The provisions of the Human Rights Act 1998 should be considered. In particular Schedule I states:

“The enjoyment and freedoms set forth in this Convention shall be secure without discrimination on any ground…”

Section 3 states:

(1) “So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.”  
Section 6 states
(1) “It is unlawful for a public authority to act in a way which is incompatible with a Convention right.”
16.8. The provisions of the Disability Discrimination Act 1995 also apply. In particular Part I, which defines the people to whom the Act applies. Section 3A which defines the meaning of “discrimination” and Section 4 which prohibits discrimination by an employer.

17. MCC and Torfaen County Borough Council (the Respondents) jointly submit:
17.1. MCC have adhered to the required procedure under the LGPS Regulations. The case has been considered within the existing practice of the pension fund.
17.2. The main issue at stake is the term “Early payment of pension benefits is from the date on which the individual becomes permanently incapable.” They say that the term “appears open to interpretation”. 
17.3. The “relevant date” previously and presently used by the pension fund is the date on which there is a determination by a qualified occupational health practitioner that the incapacity is permanent. This was in July 2005.

17.4. The original request was under Regulation 31(6) of the 1997 Regulations for release of benefits as a deferred member. It was not an ill health retirement request when he was an existing employee of MCC. It is only now that it is being suggested that the request should be treated as made under Regulation 27 at a time when he was an existing employee.
17.5. Regulation 100 of the 1997 Regulations refers to a “reasonable time period”. The initial request was not made until some four years after the event. This is not a reasonable time to only now be requesting benefits under Regulation 27. 
17.6. There is no record of an occupational health referral in the last four months of Mr Hamilton’s employment with MCC.
CONCLUSIONS

18. Mr Hamilton disagrees with the decision not to backdate his ill-health early retirement pension to 8 December 2000, the date that he commenced his long term sickness absence. Although Mr Hamilton’s fixed term contract was not renewed following a lengthy period of sickness absence it does not follow that he was therefore permanently incapable or otherwise of discharging efficiently the duties of his employment at that time, and therefore met the criteria for payment of a pension based on ill-health retirement. A decision not to renew a fixed term contract on the grounds of health could be made even where a person is not regarded as permanently incapable of working. 

19. Mr Hamilton’s case first came under consideration in January 2005 when he applied for early payment of his deferred benefits under Regulation 31. At that time, the OHU Physician felt that he would benefit from a review by a consultant who specialised in post viral type illnesses. The OHU Physician concluded that there was potential for further improvement and thus it was too soon to confirm permanent incapacity.
20. At the second review, in June 2005, MCC had before them the report dated 16 May 2005, from Dr Llewellyn, who opined that, “Given the length of history, and his impairment of concentration I do not think that return to any form of work is going to be an option.” MCC’s medical adviser reached the view that he was able to certify that Mr Hamilton was permanently incapable of discharging efficiently the duties of his employment and Mr Hamilton was awarded early payment of deferred benefits on the grounds of ill health under Regulation 31. Later, on 7 February 2006, Dr Llewellyn wrote again to MCC this time stating that Mr Hamilton’s illness had started in December 2000, but that a diagnosis of chronic fatigue syndrome would never have been made at that time, as such a diagnosis required the exclusion of all other likely causes, which could be a lengthy process.  
21. There is no evidence to suggest that MCC considered Mr Hamilton for ill health retirement before he left their employment. Nor is there any suggestion that Mr Hamilton himself raised the question of ill health retirement at that time. Mr Hamilton was not referred to MCC’s OHU between December 2000 and March 2001, and there is no contemporaneous medical evidence to suggest that his condition had reached the point at which he would have been permanently unable to discharge efficiently the duties of his employment. In fact, in January 2000, Mr Hamilton had not then been diagnosed with chronic fatigue syndrome as it was thought he was suffering from Benign Positional Vertigo. Mr Hamilton’s employment came to an end naturally at the end of his fixed term contract and, having regard particularly to the timescale and lack of medical evidence, I am satisfied that MCC should not now be required to consider whether Mr Hamilton satisfied the criteria under Regulation 27 in 2001.
22. Mr Hamilton’s representative refers me to the judgment of the High Court in Spreadborough v Pensions Ombudsman. In my view, Spreadborough has no relevance to Mr Hamilton’s complaint. In that case the question was whether new evidence about Mr Spreadborough's state of health and the illness from which he suffered should be taken into account some years after a failed application for early payment of deferred benefits. In Mr Hamilton’s case there was no previous application before that in January 2005, which succeeded.

23. Lightman J in Spreadborough made the following comments which make clear that the principles of this case only apply where a previous decision has been made:

“…a member of the Scheme shall not be entitled to contend that a previous final or unappealed decision was wrong on the evidence then adduced; but he may be able to revive an earlier failed claim on new evidence in exceptional circumstances where injustice so requires. Caution may be required in revisiting earlier decisions made on the basis of contemporary material, but the need for caution is not the same thing as permitting a different conclusion to be reached ..."

Mr Hamilton made just one application for early payment of deferred benefits under Regulation 31 and therefore Spreadborough does not apply. 
24. Further, the Spreadborough case concerned the Local Government Pension Scheme Regulations 1995 (the 1995 Regulations), whereas Mr Hamilton’s case falls to be considered under the 1997 Regulations. In the 1995 Regulations there is reference, in Regulation D11, to payment from the “appropriate date”, which can be ‘any date on which the member becomes permanently incapable’. This reference has been removed in the 1997 Regulations. The effect of the 1997 Regulations is that the member can only become entitled to benefits, in accordance with Regulation 31, once an election has been made and permanent incapacity has been accepted. It is not possible to backdate the benefits to a date before the date of the election. However, MCC maintain that entitlement can only arise at the date that permanent incapacity is certified, in this case, from July 2005. Whilst it is clearly the case that a certificate of permanent incapacity is needed before a decision can be taken, I do not agree with that interpretation of the Regulations. It seems to me that, once an election is made, and permanent incapacity is certified, entitlement dates back to the date of the election or, if later, the date when the member “became” permanently incapable: the member has elected for early payment and is entitled “immediately” on becoming so incapable. On that analysis, MCC have to obtain medical advice as to the date upon which Mr Hamilton so became and reconsider their decision in light of that advice. I have made appropriate directions to address this point.
25. I am unable to say that the MCC's decision to refuse to consider Mr Hamilton’s ill health early retirement benefits under Regulation 27 is perverse. It follows that I do not consider there has been any discrimination or a breach of Mr Hamilton’s human rights.
DIRECTIONS

26. I direct that within 28 days from the date of this Determination, MCC should obtain further medical advice and reconsider the date from which Mr Hamilton became entitled to benefits under Regulation 31, taking into account my comments on the Regulation in paragraph 23 above.
CHARLIE GORDON

Deputy Pensions Ombudsman

11 August 2008

APPENDIX

REGULATIONS 

26.
Regulation D11 of the Local Government Pension Scheme Regulations 1995, under the heading of "Entitlement to deferred retirement benefits ("preserved benefits")" provides:

“(1)
If a member who ceases to hold a local government employment-

(a) ...

(b)fulfils one of the following requirements, namely-

(i)he has a statutory pension entitlement; ...

then, ... he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; ...

(2)
For the purposes of paragraph (1) the "appropriate date", in relation to any person, is his 65th birthday or, if earlier, the earliest of the following-

(a)...

(b)any date on which he becomes permanently incapable, by reason of ill-health or infirmity of mind or body, of discharging effectively the duties of the employment he has ceased to hold; ...”
27. Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately….

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.

28. Regulation 28 of the Regulations provides:

Amounts of ill-health pension and grant

(1)
Where the member's total membership is at least 5 years, the multiplier for an ill-health pension or grant is by reference to the member's enhanced membership period instead of his total membership.

(2)
A member's enhanced membership period is-

(a)if his total membership is less than 10 years, twice his total membership;

(b)if his total membership is at least 10 years, but not more than 13 122/365 years, 20 years; and

(c)otherwise, his total membership plus 6 243/365 years.

29. Regulation 31, under the heading of "Other early leavers: deferred retirement benefits and elections for early payment", is as follows:

“1)
If a member leaves a local government employment ... before he is entitled to the immediate payment of his retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

2)
An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph 6).

...

6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body -

(a)he may elect to receive payment of the retirement benefits immediately, whatever his age, and…”
30. Regulation 97 of the Regulations provides:

“First instance decisions

..................

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”

31. Regulation 100 of the Regulations provides:

“(1)
Where there is a disagreement about a matter in relation to the Scheme between a member or an alternative applicant and a Scheme employer, the member or, as the case may be, the alternative applicant ("the complainant") may-

(a)
apply directly to the appropriate appointed person to decide the disagreement, or

(b)
apply to the appropriate administering authority for them to refer the disagreement to an appointed person for decision. …

(8)
The application must be made before the end of the period of six months beginning with the relevant date or such further period as the appropriate appointed person considers reasonable (but see regulation 105(6) [Appeals by administering authorities]).”
LEGISLATION 

Human Rights Act 1998
32. Article 14 of Schedule 1 of the Act provides:
“Prohibition of discrimination 

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”
33. Section 3 of the Introduction provides: 

“Interpretation of legislation 

(1) So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.”

34. Section 6 provides : 
“6 
Acts of public authorities 

(1) It is unlawful for a public authority to act in a way which is incompatible with a Convention right.”

Disability Discrimination Act 1995
35. Part 1 of the Act provides: 

“Meaning of “disability” and “disabled person” 

(1) Subject to the provisions of Schedule 1, a person has a disability for the purposes of this Act if he has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day-to-day activities. 

(2) In this Act “disabled person” means a person who has a disability.”
36. Meaning of “discrimination” 

“(1) For the purposes of this Part, an employer discriminates against a disabled person if— 

(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and 

(b) he cannot show that the treatment in question is justified.”
37. Section 4 of the Act provides:
“Discrimination by employers 

 (2) It is unlawful for an employer to discriminate against a disabled person whom he employs— 

(a) in the terms of employment which he affords him; 

(b) in the opportunities which he affords him for promotion, a transfer, training or receiving any other benefit; 

(c) by refusing to afford him, or deliberately not affording him, any such opportunity; or 

(d) by dismissing him, or subjecting him to any other detriment. 
…

(1) Every occupational pension scheme shall be taken to include a provision (“a non-discrimination rule”)— 

(a) relating to the terms on which— 

(i) persons become members of the scheme; and 

(ii) members of the scheme are treated; and 

(b) requiring the trustees or managers of the scheme to refrain from any act or omission which, if done in relation to a person by an employer, would amount to unlawful discrimination against that person for the purposes of this Part.” 
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