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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Scatha Associates Limited (Scatha)

	Scheme
	:
	Scatha Associates Retirement Benefits Scheme (the Scheme)

	Respondents
	:
	Scottish Life (a brand within Royal London Mutual Assurance Society Limited)


Matters to be determined
Scatha’s complaint is that Scottish Life delayed the setting up of the Scheme (an Executive Pension Plan or EPP) and the investment of £19,000, paid for Scheme member Mr Palmer.
The Ombudsman’s determination and short reasons

The complaint should be upheld because:

Scottish Life delayed notifying Scatha’s financial adviser, Alan Stewart & Co, that a pension scheme tax reference (PSTR) number and registration date were outstanding. This resulted in £19,000 paid by Scatha purchasing fewer units in the Scheme than would have been the case if there had been no delay. 
DETAILED DETERMINATION

Material Facts
1. Strictly Scottish Life has no existence as a legal entity distinct from Royal Life Mutual Insurance Society Ltd.  Adopting the convention of the parties, the brand rather than the mutual society is referred to in this Determination.

2. Scatha established the Scheme for the benefit of Mr and Mrs Palmer, to be invested with Scottish Life. Under the present tax regime, the scheme administrator is responsible for registering the scheme with HM Revenue and Customs (HMRC) - obtaining a PSTR number and registration date. 

3. For the Scheme the scheme administrator (and trustee) is the principal employer, Scatha. 

4. Scottish Life’s practice is to enclose HMRC form PS176 (‘Occupational Pension Schemes Application for Approval’) in their EPP Pack provided before a scheme is established. The EPP Pack is comprised of a scheme and member application, PS176, Customer Introduction Certificate and EPP Individual and Employer guides. 

5. On 23 May 2006, Scottish Life sent Alan Stewart & Co an individual EPP illustration and Key Features for Mr Palmer. 
6. On 9 June 2006, Scottish Life received from Alan Stewart Mr Palmer’s completed member application and two cheques, respectively for £5,600.00 and £13,400.00. The covering letter said “Please do not hesitate to contact me should you have any further enquiries”.
7. The ‘member application form’ contains this warning:

“If we [Scottish Life] receive a Payment before we are satisfied that we have all the information we need to apply it, the Payment may not be used to buy units until the information is received”

8. Scottish Life banked the cheques to a suspense account on 12 June, and on 15 June asked Alan Stewart & Co to contact their national sales unit for a scheme application form and a quote if the member application was for a new scheme to be set up. In addition, Scottish Life said that they would require a copy of the quote and the completion of a money laundering certificate. Alan Stewart & Co contacted the national sales unit as requested. 
9. On 3 July, Alan Stewart & Co sent Scottish Life a completed scheme application, illustration and money laundering certificate. Again in their covering letter, Alan Stewart & Co invited Scottish Life to contact them if there were any further enquiries.
10. Scottish Life say their normal procedure is to chase a scheme’s administrator/trustees and or financial advisor for the PSTR number and registration date after receiving the completed scheme application. However, this is not immediate as they assume that the scheme administrator will have submitted a registration request to HMRC  around the same time as submitting the completed scheme application and factor in that HMRC’s may take some four to six weeks to subsequently issue the PSTR number.
11. Scottish Life chased Alan Stewart & Co for the PSTR number and registration date on 18 August. 

12. On 22 August, Scottish Life spoke to Alan Stewart & Co and explained that they required Scatha to register the scheme with HM Revenue and Customs (HMRC) and, once done, to provide them with the registration number and date issued.
13. Alan Stewart & Co told Scatha on 11 September that the PSTR number and registration date were required. 

14. Alan Stewart & Co sent the PSTR number and registration date to Scottish Life on 9 October, which gave Scottish Life sufficient information to set up the Scheme.

15. However, the initial payment of £19,000 was not applied to Mr Palmer’s policy until 19 December. Accepting liability for this delay, Scottish Life backdated the investment to 9 October by purchasing units as at that date. 
16. Alan Stewart & Co complained on behalf of Scatha that the £19,000 should have purchased units on the date the cheques were cashed by Scottish Life.
17. Scottish Life rejected the complaint on the grounds that, until they received the PSTR number and registration date on 9 October, they did not have sufficient information to set up the Scheme and process Mr Palmer’s application. However, as a goodwill gesture, Scottish Life offered £100 (1% above Bank of England base rate on £19,000 for the period 3 July 10 August).  This was based on Scottish Life’s conclusion that they should have refunded the £19,000 held in their suspense account when they received the forms on 3 July, without the PSTR number and registration date. 
Scatha’s position
· Scottish Life should have notified Alan Stewart & Co before 18 August that the PSTR number and registration date were required;

· before 18 August, Alan Stewart & Co had repeatedly chased Scottish Life and were told on several occasions that nothing further was required;

· Alan Stewart & Co accepts responsibility for their delay (18 August to 11 September) in notifying Scatha that the PSTR number and registration date were required;
· subject to possible adjustment for Alan Stewart & Co’s part in the delay, Scottish Life should credit Mr Palmer’s policy with units equal to the difference between the units actually purchased on 9 October and the units that would have been purchased on the previous 12 June.
Scottish Life’s position
18. Scottish Life say:

· Alan Stewart & Co/Scatha were responsible for obtaining the PSTR number and registration date from HMRC;
· £19,000 could not have been invested in the Scheme prior to 9 October 2006, because until then Alan Stewart & Co/Scatha had not provided the PSTR number and registration date;
· they recognise that they could have provided a better service and are prepared to pay £100 for distress and inconvenience plus £120 (being interest at Bank of England base rate plus 1% on £19,000 for the period 3 July to 18 August 2006).
Conclusions
19. Scottish Life were not responsible for obtaining the PSTR number and registration date from HMRC. This responsibility ultimately rested with the Scheme’s administrator, Scatha.
20. However, Scottish Life were sent money for investment.  If they could not invest it they ought to have made it clear why that was so. It was not until 18 August that Scottish Life contacted Alan Stewart & Co. This constitutes maladministration.
21. It would have been reasonable for Scottish Life to have notified Alan Stewart & Co shortly after 3 July (by 5 July therefore) that they could not invest the money they had been sent because the PSTR number and registration date were outstanding.

22. Scottish Life were not responsible for the time taken by Alan Stewart & Co and Scatha to obtain the PSTR number and registration date from HMRC, a total of 36 working days (18 August to 9 October).

23. If Scottish Life had told Alan Stewart & Co shortly on 5 July that the money could not have been invested and why, then, assuming delays the same as those actually caused by third parties, the investment would have been made by 25 August 2006 (i.e. 36 working days from 5 July). This is reflected in my direction.
Directions

24. Within 14 days of this determination, Scottish Life are to credit Mr Palmer’s policy in the Scheme with the additional units that would have been purchased if £19,000 had been invested on 25 August 2006.
TONY KING

Pensions Ombudsman

9 October 2008
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