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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M McNeely

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	Borough of Macclesfield (the Employer)
Cheshire County Council (the Scheme Manager)


Subject
Mr McNeely believes that he should have been awarded an ill health early retirement pension in July 2004, the date from which he tendered his resignation
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because the Employer’s conclusion was reasonable that based on the evidence available in 2004 ill health retirement was not appropriate.

DETAILED DETERMINATION
Material Facts
1. Mr McNeely was born on 17 December 1949. He was employed by the Employer as a Principal Building Control and Planning Officer from 1 September 1986 to 24 July 2004 when he resigned from service.
2. Mr McNeely’s GP first diagnosed plantar fasciitis (a painful inflammatory condition affecting the fibrous tissues in the sole of the foot) in March 2002 although he had been suffering with pain for several years previously, and had received specialist opinion.

3. Mr McNeely was referred to the Scheme Manager’s Occupational Health Physician (OHP), Dr P Willdig, on 14 November 2002. Dr Willdig felt that Mr McNeely should adopt a sedentary role and should not walk over uneven ground or climb ladders. In his report to the Employer Dr Willdig said that he did not consider that at that point ill health retirement was indicated, although he thought that this might be the ultimate solution.
4. Mr McNeely was reviewed on 28 January 2003 when Dr Willdig noted that his condition had not started to improve and that he had been doing more walking than anticipated. Dr Willdig thought that a period of sickness absence might allow Mr McNeely to rest his foot completely.
5. At the next review on 25 March 2003, Dr Willdig reported that Mr McNeely’s symptoms had not eased at all. Mr McNeely had seen a Consultant Orthopaedic Surgeon who had confirmed the diagnosis of plantar fasciitis and had advised surgical intervention. Both Dr Willdig, and Mr McNeely’s GP were apprehensive about this and it was agreed that Mr McNeely would be signed off for a period to completely rest his foot.

6. Dr J Hobson, another of the Scheme Manager’s OHPs, next saw Mr McNeely on 17 June 2003 after he had been off work for three months. Dr Hobson’s report stated that Mr McNeely’s symptoms had improved although any attempts to do anything at all caused them to return as before. Dr Hobson’s view was that it was far from clear that Mr McNeely would meet the Scheme’s criteria for ill health retirement.
7. The provisions relating to an ill health retirement pension from the Scheme are contained in Local Government Pension Scheme Regulations 1997 (the 1997 Regulations. The relevant regulations are set out in the Appendix.   
8. In the next report dated 10 July 2003, Dr M Orton, another of the Scheme Manager’s OHPs, said that there was conflicting advice from Mr McNeely’s two specialists, with the main specialist advocating surgery as the only way forward. Dr Orton stated that Mr McNeely was not fit long-term to do the job of Building Inspector. Dr Orton said that the only question was whether or not the condition was permanent. Dr Orton had written to the specialists for clarification of the risks of surgery, and the likely success rate.

9. Dr Orton completed a ‘Certificate of Medical Assessment’ dated 29 August 2003. In it Dr Orton said that Mr McNeely was not fit to return to work for the foreseeable future. The advice from his specialists was that he was likely to recover. He did not meet the criteria for ill health retirement and could return to work in a sedentary, office based job.

10. The Scheme Manager then obtained a report, dated 21 November 2003, from Dr D B Shackleton, a specialist in Occupational Medicine. Dr Shackleton noted that Mr McNeely had been absent from work for nine months. He thought that regardless of whether Mr McNeely’s condition was plantar fasciitis or something more complex, the prognosis was for eventual recovery, following treatment or surgery if necessary. He felt that Mr McNeely should be able to overcome any discomfort from walking and that the only restriction would be that he would be unable to climb ladders repeatedly or walk on very uneven ground. In summary he said that Mr McNeely did not need to retire on the grounds of permanent ill health and an immediate return to work was recommended.
11. Dr Orton completed a ‘Certificate of Medical Assessment’ dated 9 January 2004 in which he stated that Mr McNeely could return to work on a trial basis, gradually increasing the time he spent on site visits.

12. Mr McNeely returned to work in January 2004 performing his normal duties and carrying out site visits. However, in May 2004 he ruptured his Achilles tendon in a non-work related accident and his leg was put in plaster.

13. The Employer arranged for Dr J Hobson to visit Mr McNeely at home on 30 June 2004. Dr Hobson in his report wrote that there was no reason medically why Mr McNeely could not return to office based work subject to safety risk assessment. Once the plaster was removed, he expected his fitness and function levels to improve quite rapidly, and within the near to medium term he expected Mr McNeely to return to his pre Achilles tendon rupture level of fitness. After that, he expected full or normal fitness to return within three to six months. He felt that Mr McNeely would be able to provide regular and consistent attendance at work in the near future, although his recent attendance pattern would suggest that he was at increased risk of long term absence in the future.

14. Dr Hobson said that Mr McNeely should only be considered for ill health retirement once all other options had been exhausted. He said that he told Mr McNeely that he was unlikely to be granted ill health retirement and it would be difficult at that time for any doctor to make a decision whilst he was still undergoing treatment for an active problem, but one that was likely to get better in the future.

15. Mr McNeely left service by way of voluntary resignation on 24 July 2004. He subsequently obtained employment elsewhere as a Building Inspector. His new employer allowed him to delegate to others the inspection of buildings he felt unable to cope with.
16. On 3 December 2006, Mr McNeely wrote to the Employer seeking early release of his pension benefits on grounds of ill health. In support of his application he enclosed a letter from his Orthopaedic Specialist, dated 29 September 2006, discharging him from Orthopaedic care and advising him that although his condition was going to remain chronic, he should avoid surgery. Mr McNeely also enclosed a letter from his Pain Management Consultant, dated 5 October 2006, which noted that he had been diagnosed with Complex Regional Pain Syndrome (CRPS).
17. Mr McNeely saw Dr Hobson on 30 March 2007 who reported that he was overweight but had normal mobility of his knees and ankles and was able to stand on tip-toe. There was some slight swelling and tenderness of both feet. He noted that Mr McNeely continued to work as a building site inspector, albeit with restrictions on climbing principally and long distance walking, and felt that Mr McNeely was fit to do this type of work with appropriate adjustments and accommodation for his foot condition. He also noted that Mr McNeely remained angry about the way he was treated by the Employer.

18. Mr McNeely’s file was then reviewed by Dr N C G Richards an independent specialist in occupational medicine. He noted that Mr McNeely had returned to work with the Council between January and May 2004 and felt that he would have been able to return to work again following his ruptured Achilles tendon, had he not resigned in the meantime. He also noted that Mr McNeely had been able to carry out almost identical duties for another employer, albeit with some discomfort. He felt that the discomfort would occur whether or not he remained at work and could be kept to a minimum by wearing suitable footwear with orthotic inserts. It was his opinion that Mr McNeely would not fulfil the criteria for ill health early retirement under LGPS and he signed the statutory certificate on 4 May 2007.
19. The Employer wrote to Mr McNeely on 16 May 2007 advising him of their decision not to grant early release of his pension benefits.
Submissions   
20. Mr McNeely submits that:
· Dr Willdig put him into a sedentary role as a Principal Building Control Officer making it clear that he could not do his normal duties with the foot condition Plantar Fasciitis.
· He was refused ill health retirement because his condition was not considered permanent although it could become so in time. He says that he was led to believe that if he could obtain written statements from his consultants that surgical intervention was ruled out and that his condition was permanent, he would meet the criteria for ill health retirement.
· Dr Willdig’s letter of November 2002 said that in time the recommendation for ill health retirement would be confirmed. Dr Willdig had put on file a recommendation that he should be retired on ill health if the condition still existed by the time of his first visit to Dr Hobson in June 2003.
· He was discharged by his consultant clearly indicating that his condition was chronic/permanent and that surgical intervention had been ruled out. There is no cure and the condition does affect his ability to perform the duties of a Building Surveyor, working on site.

· He cannot be considered to be carrying out the equivalent of his former job with his current employer because he cannot be covered by insurance for certain aspects of his job such as climbing ladders. He says that he would not now pass a medical in order to take up a role as a Building Surveyor with a Local Authority.

Conclusions

21. In order to be entitled to a pension under Regulation 27, Mr McNeely has to be permanently incapable of discharging the duties of his employment, or comparable employment, because of ill-health or infirmity of mind or body. ‘Permanently’ is defined as until, at the earliest, his 65th birthday.

22. The decision as to whether Mr McNeely met these requirements fell to the Employer in the first instance. Before making this decision, they were required to obtain a certificate from an independent registered medical practitioner, qualified in occupational health medicine, as to whether Mr McNeely met the ill health early retirement criteria of the Scheme. 

23. During the period November 2002 to June 2004 Mr McNeely’s case was reviewed regularly by the Scheme Manager’s OHP with regard to his foot condition. Throughout this period, the medical evidence obtained suggested that he would recover, and it was recommended that in the meantime he should continue in employment in a sedentary role. In deed, Dr Orton had on the August 2003 ‘Certificate of Medical Assessment’ stated that Mr McNeely did not meet the criteria for ill health retirement. 
24. Mr McNeely appears to have viewed the move to a sedentary role as a demotion, rather than an opportunity to recover, and as a consequence tendered his resignation. Mr McNeely did not leave as a result of being permanently incapable of efficiently discharging the duties of his employment, and the Employer was not therefore obliged to make a decision regarding ill health early retirement at that time.
25. Some time later in December 2006, having obtained employment elsewhere, Mr McNeely applied for early release of his deferred benefits under Regulation 31. His case was reviewed by Dr Hobson who stated that he felt that he was still capable of working as a building site inspector albeit with appropriate adjustments and accommodation for his foot condition. 

26. Mr McNeely’s case was next reviewed by Dr Richards who in his report noted that Mr McNeely had returned to work in January 2004 and felt that following his ruptured Achilles tendon he would have been able to return again. He also noted that Mr McNeely was carrying out almost identical duties for another employer. It was his opinion that Mr McNeely did not fulfil the criteria for ill health retirement and early release of pension under the Scheme. He completed a statutory certificate required under Regulation 97 on 4 May 2007.
27. Faced with this evidence and the certificate signed by Dr Richards, I cannot criticise the Employer’s decision not to award an ill health early retirement pension under Regulation 31.
28. Mr McNeely points to the fact that he is unable to obtain insurance cover that would enable him to engage in site inspection and that on that basis he would not be able to perform his duties as a Building Inspector with the Employer. I do not however find that this lack of insurance cover equates to permanent incapability as required under the 1997 Regulations.
29. For the reasons given in paragraphs 23 to 28 above, I find that there has been no maladministration on the part of the Employer or the Scheme Manager and therefore do not uphold the complaint against them.

TONY KING

Pensions Ombudsman

5 January 2009
Appendix   
Relevant provisions of the Local Government Pension Scheme Regulations 1997/1612

Ill-health

27.-(1)  Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

"comparable employment" means employment in which, when compared with the member's employment-

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and
(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday. 

Other early leavers: deferred retirement benefits and elections for early payment

31.-(1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6)).
…
 (6)  If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b) paragraphs (2) and (4) do not apply.

97.-(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided 

(a) in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and
(b) in any other case by the Scheme employer who last employed him.
… 

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that - 

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and
(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 

(10) If the Scheme employer is not the member's appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner. 
…
 (14) In paragraph (9)- 

(a) "permanently incapable" has the meaning given by and
(b) "qualified in occupational health medicine" means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State. 
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