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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	:
	Mrs R E Gray

	Scheme
	:
	Wates Pension Fund

	Respondents
	:
	Wates Pension Trustee Company Limited

Mercer Limited


Subject
Mrs Gray complains that the lump sum payable on the death of her husband was incorrectly calculated, and there was a delay in paying it to her.
The Ombudsman’s determination and short reasons

The complaint should be in part upheld against Mercer because:

· Mr Gray was provided with incorrect information;
· it caused delays.

The complaint should not be upheld against the Trustee.  The correct benefits have been paid.

DETAILED DETERMINATION
Scheme Rules
1. Scheme Rule 3.31 stated:
“Normal Retirement Date” in relation to a Member means the date of his 65th birthday unless the Principal Company has designated him after 1 July 1989 as an Executive…in any of which cases Normal Retirement Date in relation to him shall mean the date of his 60th birthday.”
2. Scheme Rule 3.43 stated:

“Postponed Retirement Pension” means an annual pension at the rate of the Member’s Normal Retirement Pension (subject to actuarial adjustment for any exercise of the commutation option pursuant to Rule 16 which has already taken place) but adjusted consistent with Revenue Approval as the Trustee on the advice of the Actuary shall direct to have regard for the period for which its commencement has been deferred.”
3. Scheme Rule 13stated:

“The Trustee may with the approval of the Principal Company (and shall if the Principal Company so directs) increase any benefit under the Plan or grant new or additional benefits under the Plan PROVIDED that:

(a)
such action would not prejudice Revenue Approval; and

(b)
the Principal Company (or that one of the Participating Employers by which the Member concerned is or was last employed) pays such additional contributions (if any) as the Trustee after taking the advice of the Actuary shall agree with the Principal Company.”

4. Scheme Rule 17.1 stated:

“On the death in Service of an Active Member before Normal Retirement Date there shall be payable a sum equal to the aggregate of:

(a)
the Member’s Ordinary Contributions and any Member’s Contribution Credit together in each case with Interest thereon up to the date of death; and 

(b)
(i)  four times the Member’s Salary at the date of his death if he is survived either by a Plan Spouse and two or more Children or by three or more Children if he is not survived by a Plan Spouse;

(ii)
three and a half times the Member’s salary at the date of his death if he is survived either by a Plan Spouse and one child or by two Children if he is not survived by a Plan Spouse;

(iii) three times the Member’s salary at the date of his death if he is survived either by a Plan Spouse or by one child if he is not survived by a Plan Spouse; or

(iv) twice the Member’s salary at the date of his death in any other case.”

5. Scheme Rule 17.4 stated:

“On the death of a Member in receipt of a pension from the Plan and before the fifth anniversary of the date on which such pension commenced the Trustee if no sum is held upon trust pursuant to Rule 17.5 [Rule 17.5 applied to ill health retirements and was not applicable to Mr Gray] shall hold upon the trusts set out in Rule 24 a sum equal to the instalments of the Normal Retirement Pension Early Retirement Pension Postponed Retirement Pension or Short Service Benefit which would have been payable to the Member had he not died from the date of his actual death up to the fifth anniversary of the date on which such pension commenced at the rate in force at the date of the Member's death”
6. Scheme Rule 24 stated:
“A benefit which is expressed to be held upon the trusts set out in this Rule 24 shall be held by the Trustee upon trust with power to pay or apply the same (including without limitation such power to declare trusts terms and limitations in respect of all or part of the same and such power to appoint and remove trustees as are described in the second paragraph of Rule 25) within two years from the date of the relevant death (or from the date upon which such benefit became payable if later) to or for the benefit of all or any one or more of the Death Benefit Beneficiaries in such shares and proportions (if more than one) as the Trustee in its discretion shall select.  Any balance not so distributed within two years shall be held by the Trustees separate from the Fund for payment or application as aforesaid.”
Scheme Booklet
7. The scheme booklet stated:
“A full pension is guaranteed for five years.  Therefore, if a member dies before the five years have expired, the unpaid balance of the 5 years’ pension in payment at the time of death will be paid to the member’s spouse or dependants at the discretion of the Trustee.”

“For a married member who dies in service before normal pension age, in addition to the spouse’s pension, there is a lump sum death benefit…The Fund will also repay all your contributions plus interest at 3% per annum compound calculated as at 1st April in each year.”
Scheme Announcement

8. An announcement was issued on 12 June 1989 to all members of the executive group.  The announcement said:
“Executive Group – Early Retirement Opportunity.

We wish to improve the benefits available to members of the Executive Group by providing them with the opportunity to retire early on appropriate terms.  Existing members of the Group will be able to retire at 60 with the “lost” years still counting as pensionable.
The rules will apply as follows:

(i)
With effect from 1 July 1989 the anticipated retirement age of members of the Executive Group will be 60.  (Normal retirement age will remain at 65 so that Life Assurance can continue in force until that date.)

(ii)
The pension payable to a current male member who opts to retire after 60 will include the “lost” years of service up to the normal pension age that would otherwise apply to him under the Wates Superannuation Fund rules, and will not suffer any actuarial reduction on account of early payment.
(iii)
Male members who retire before the age of 65 will continue to be covered for Life Assurance up to the age of 65.  The amount of Life Cover under the Superannuation Fund will be the greater of the “5 year pension guarantee” and the amount of Life Assurance in force at the time of such retirement.

(iv)
These enhancements will be subject to the limits imposed by the Inland Revenue.  In particular, the value of Life Cover after retirement will be taken into account.

These special arrangements for Executive Group members may be amended at any time and will, in any event, be reviewed if there are changes to State benefits, pension legislation or the Wates Superannuation Fund.”
Material Facts
9. Mr Gray was a member of the Wates Pension Fund (the Scheme).  On 27 March 2002 Mercer Limited (Mercer) (the administrator of the Scheme) wrote to Mr Gray, noting that he was due to retire on 1 May 2002, when he reached age 60 (Mr Gray was an executive and so his normal retirement date was 60).  The letter went on to say:

“In addition to the benefits shown please note that you would continue to be covered for a lump sum death benefit amounting to four times your salary as at 1 April 2002 until you reach 65.”

A benefits statement was enclosed with Mercer’s letter.  The statement contained the following note:

“If you die within five years of retirement, your beneficiaries will receive the value of the balance of the five years’ pension payments.”

10. Mr Gray retired on 1 May 2002 and died on 26 December 2005.  Mercer arranged for Mrs Gray to be paid a widow’s pension.  Mrs Gray maintained that she should be paid Mr Gray’s full pension until May 2007, together with a death benefit of four times Mr Gray’s salary at 1 April 2002, followed by a widow’s pension thereafter.  She instructed an independent financial adviser (IFA) to negotiate with Mercers on her behalf.
11. On 18 May 2006, following correspondence with the IFA, Mercer, paid Mrs Gray £175,100 “lump sum death benefit” “on behalf of the Trustee”. Mercer also offered Mrs Gray £1,167 interest in respect of late payment and her IFA £580 in settlement of his fees up to July 2006.  Mrs Gray and her IFA rejected these offers.  The IFA pressed Mercers to pay her the balance of Mr Gray’s pension until May 2007, in addition to the payment already made.
12. In September 2006 the IFA asked the Pensions Advisory Service (TPAS) for advice.  TPAS considered that Mrs Gray had received the correct benefits from the Scheme, although it suggested that Mrs Gray pursue the issues of distress and inconvenience and her IFA’s fees.  TPAS offered to assist Mrs Gray further but she made an application to me, represented by her IFA.

Submissions
13. Mrs Gray’s IFA says:
· Mr Gray’s executive status meant that special benefits were payable to Mrs Gray, over and above those provided for in the Scheme Rules.  These were (in addition to a widow’s pension) a five year pension guarantee period and a lump sum death benefit of four times Mr Gray’s salary, in the event of his death before age 65;
· he knew Mr Gray and can confirm that Mr Gray, who was aware that he was very ill, carefully checked that both four times salary and the balance of five years pension payments would be paid in the event of his death;

· Mr Gray might have taken out a life assurance policy had he received the correct information from Mercer;

· Mr Gray was well organised, with great attention to detail.  He was very good at keeping important documents, and there is no trace in his papers of the announcement dated 12 June 1989;
· Mercer should pay at least £1,000 of his fees, as Mrs Gray would have been unable to pursue the matter on her own.
14. Mercer (responding on its own behalf as well as that of the Trustee) says:
· the £175,100 payment was four times Mr Gray’s salary as at 1 April 2002.  £175,100 was more than the remainder of five years payments to Mr Gray and therefore the calculation was made in accordance with the announcement dated 12 June 1989;
· the announcement set out the correct basis of death benefit calculations for executives;

· the information provided to Mr Gray when he retired was incorrect and there was no intention to provide Mr Gray with benefits over and above those provided by the announcement;

· Mr Gray’s pension was calculated as if he had been in service to age 65;
· its offer of £1,167 interest for late payment is still open.
Conclusions

15. When Mr Gray left service, Mercer told him that there was a five year pension guarantee period, together with life cover of four times salary until age 65.  That did not accord with either the Scheme Rules or the announcement.  The Scheme Rules provided for a payment equal to the outstanding balance of five years’ pension to a recipient determined by the Trustee (in addition to a widow’s pension).  There was no provision for life cover as the Scheme Rules only allowed for a death in service benefit.  Nor did the Scheme Rules provide for Mr Gray’s pension to be calculated as if he had worked to 65.  The announcement provided for Mr Gray’s pension to be calculated as if he had worked to 65, and for Mrs Gray to receive the greater of the death in service benefit at Mr Gray’s retirement and the balance of five years’ pension payments.  Therefore the provisions as stated to Mr Gray by Mercer were more generous than those provided by the Scheme Rules or the announcement.
16. The Scheme Rules gave the Trustee power to increase benefits, or to provide new and additional benefits in respect of any member of the Scheme.  Thus it was open to the Trustee to go beyond the terms of the announcement in Mr Gray’s case, if it wished to do so.  But the Trustee says there was no intention to do that.  Mr Gray was said to be good at keeping important documents, and nothing has been submitted to me from his papers indicating that prior to his retirement he agreed even more advantageous terms with the Trustee than those set out in the announcement.  No copy of the announcement was found in Mr Gray’s papers, and it may well be that he never received one, although clearly its terms applied to him.  So it is more likely than not that, in the absence of a copy of the announcement, Mr Gray assumed that the incorrect information supplied to him at retirement by Mercer was correct.
17. Mercer eventually calculated Mr Gray’s pension and Mrs Gray’s benefits in accordance with the announcement, which provided superior benefits to those provided by the Scheme Rules.  I am not persuaded that even higher benefits were payable to Mrs Gray, or that Mercer and the Trustee are bound by what appears to me to be a mistake.  Mr Gray did not act to his detriment on the mistaken information provided to him; presumably he would have retired anyway and he received enhanced benefits. Given the evidence that Mr Gray was very ill, it seems against the balance of probabilities that he would have been able to obtain life assurance had he known the correct benefits payable on his death.  
18. It is not clear why no lump sum benefit at all was paid until Mrs Gray’s IFA pursued the matter.  There was maladministration in the failure to pay out the correct benefits as soon as possible. But Mercer’s provision of misleading information to Mr Gray when he retired was the principal cause of the confusion that followed.
19. Mercer only paid the lump sum after Mrs Gray’s IFA took up her case.  I consider that it was reasonable for her to rely at a difficult time on professional assistance up to then.  I do not usually make Directions for the cost of professional representation in dealing with a dispute, as TPAS offers a free service to those with pension problems.  I appreciate that Mrs Gray has incurred further fees with her IFA subsequent to TPAS’s involvement and in making her application to me, but that was not necessary. She has not succeeded on the main part of the dispute and I cannot reasonably require Mercer to reimburse fees that were incurred in pursuing a largely unsuccessful complaint.
20. Mrs Gray was doubtless caused distress (particularly on discovering that the lump sum was substantially less than Mr Gray had been told it would be) and inconvenience by Mercer’s mistakes and delay, and she is entitled to compensation in respect of this.
21. I uphold the complaint against Mercer for the reasons given above.  I do not uphold it against the Trustee as the correct benefits have been paid.
Directions
22. Within 28 days of the date of this Determination, Mercer shall pay Mrs Gray:

· £1,167 late payment interest;

· £580 in respect of her IFA’s fees;

· £250 compensation for distress and inconvenience.

TONY KING

Pensions Ombudsman

28 May 2009
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