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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant:
	Mr J Edmunds

	Scheme:
	Winterthur Life Self Administered Personal Pension Plan (the SIPP)

	Respondent:
	Winterthur Pension Trustees UK Limited (Winterthur)


Subject
Winterthur delayed in making an in-specie transfer of the investments held in the SIPP to another pension arrangement between December 2006 and December 2008. As a result, under HM Revenue and Customs regulations, Mr Edmunds was unable to draw retirement benefits from the new pension arrangement.

The Deputy Ombudsman’s determination and short reasons

The complaint should be upheld against Winterthur to the extent that it delayed the transfer between December 2006 and December 2007 because it has not demonstrated that the delay was reasonable. Delay after December 2007 cannot be attributed to Winterthur because it cannot be established that Winterthur was the sole cause of the delay.
DETAILED DETERMINATION

Material Facts
1. The SIPP, numbered E00267J, was provided by Winterthur Life. The Trustee was Winterthur Pension Trustees UK Limited. The Administrator was Capita SIP Services (Capita). Mr Edmunds was using the SIPP to provide income, the last payment being made on 29 October 2008.
2. In late 2006, Mr Edmunds decided to transfer the investments held in the SIPP, in-specie, to another pension provider (Transact). The investments comprised:

	Investment
	Value (June 2007)

	Shares: Real Affinity
	£7.82

	Cash: RBS account
	£68,925.72

	Unit trust/other: various 
	£29,482.22


3. Transact passed Mr Edmunds’ transfer request to Winterthur on 21 December 2006 requesting that:

· the investments be transferred in-specie and existing holdings be re-registered in Transact’s nominee name; 

· any remaining cash balance to be passed, by cheque, to Transact; and
· the remaining parts of the forms relating to the personal pension plan transfer be completed by Winterthur where applicable. 
4. In July 2007, Winterthur had completed its valuation of the SIPP portfolio and sent details to Mr Edmunds’ financial adviser on 25 July. Acting on Winterthur’s instructions, Capita issued the relevant forms to Transact for the investments to be transferred. The forms were returned in August 2007.
5. The unit trust/other investments were re-registered in late 2007.

6. On 12 March 2008, Winterthur wrote to Transact about the cash holding. It said a telegraphic transfer of £64,000 had been made that day. This was an “interim cash payment” and did not represent the whole transfer value. Full information would be provided “on completion of the transfer”.
7. On 17 December 2008, Winterthur wrote to Transact confirming that the transfer of the final investment, the Real Affinity shares, had been completed and the final cash payment of £133.38 had been transferred to its account. 
8. Real Affinity shares – brief summary of events

	21/12/06 
	First request for in-specie transfer to include Real Affinity shares

	19/9/07
	Signed and sealed CREST Transfer Forms (the Forms) passed to Transact by Winterthur

	16/10/07
	Capita rejects the Forms because incorrectly completed. The Forms are returned to Winterthur by Transact

	26/11/07
	Winterthur passes amended Forms to Capita

	29/11/07
	Capita rejects the Forms because the Forms and the share Certificates must be lodged with the stockbroker

	3/12/07
	Winterthur passes the Forms to Transact asking for Transact to forward to Capita

	28/2/08
	Transact tells Mr Edmunds that it has been in touch with Winterthur and confirmation from Capita is needed to complete the transfer

	3/4/08

	Winterthur’s internal log states that Capita cannot trace Mr Edmunds as holding Real Affinity stock

	14/4/08
	Transact’s internal log states that post has been received from Winterthur advising that Real Affinity shares are being sent to Transact

	21/4/08
	Transact receives the Forms from Winterthur incorrectly completed

	15/5/08
	Transact asks Capita how to proceed

	13/6/08
	Capita tell Transact that Real Affinity has been chased for the Forms

	July 2008
	Transact gives Mr Edmunds the value of the Real Affinity shares as a goodwill gesture – about £10. Transact later tells Winterthur that £10 was paid because the transfer was not properly handled by Transact

	1/7/08
	Winterthur receives telephone call from Transact. There is no trace of the Forms, can indemnities be applied for

	November ‘08
	Capita confirms to Winterthur that the shares are registered to Winterthur and share certificates are lost – apparently by Transact. Winterthur decides to apply for an indemnity and obtain replacement certificates then complete the transfer

	21/11/08
	Transact writes to Winterthur to confirm that it does not wish the shares to be re-registered. Instead, the shares should be sold and the proceeds passed to Transact

	17/12/08
	Transfer complete


Mr Edmund’s position 
9. Mr Edmunds is represented in this matter by his Financial Adviser, Mr Grail. On Mr Edmund’s behalf, Mr Grail says that Winterthur was slow in preparing the valuation of the portfolio, despite being chased by Transact on eight occasions between 27 February and 2 August 2007. The result was a delay until 10 August 2007 when he says the valuation was finally passed to Transact.

10. Mr Grail considers that the transfer should have been concluded on 1 March 2007, ie around eight weeks after the initial request.
11. Transact started to chase Winterthur in August 2007 for the transfer of the investments. Some of these were transferred at the end of November 2007.
12. Mr Grail claims that, as a result of the delay in completing the transfer, Mr Edmunds has suffered financial loss: 
12.1. Prior to the decision to transfer, Mr Edmunds was drawing £254 per month from the SIPP but this income was not available to him during the transfer process and he was using his savings;
12.2. Mr Edmunds planned, after the transfer, to follow a conservative investment strategy, including a substantial holding in cash in high interest funds. In mid-2006, in preparation for the transfer, he disinvested some investments, including a “high interest” bond, which could not be transferred in-specie. Mr Grail says that due to Winterthur losing details of one of the investments, Mr Edmunds was not able to apply for the transfer until December 2006. The proceeds of the bond were retained in the RBS account at a lower rate of interest until the interim payment of £64,000 was made by Winterthur in March 2008. Mr Edmunds’ loss is therefore the difference between the interest rates he might have achieved on his cash holding between 1 March 2007 (see paragraph 10) and 12 March 2008 (see paragraph 6);
12.3. Mr Edmunds has incurred fees that he might otherwise not have done. Mr Grail’s fees for dealing with the matter amount to £2,250 although not all of this amount has been invoiced to Mr Edmunds. A further £32 was charged to Mr Edmunds by Transact for duplicate documentation although no invoice is available; and
12.4. Winterthur continued to apply charges during the period of delay and after the partial transfer of the investments.

13. Mr Edmunds has also suffered distress and inconvenience.
Winterthur’s position

14. In relation to the Real Affinity shares, Winterthur says that it was waiting for confirmation from Transact that it (Transact) was in possession of the Real Affinity Share Certificates and CREST Transfer Form. It says the documentation was sent to Transact on 3 December 2007 and then went missing. Winterthur required an indemnity for the missing certificates.
15. Winterthur has confirmed that Mr Edmunds’ cash holding was made up as follows:

· proceeds of  New Star High Yield Bond, received on 11 April 06, £28,239.81;

· proceeds of Scottish Widows Bond, received on 20 June 2006, £37,441.37.
16. The cash holding attracted a rate of interest of bank base rate less 1.875%. Winterthur says that it was open to Mr Edmunds to move his funds from cash at any time and make an alternative investment since he could continue to deal whilst the transfer process was underway.

17. Winterthur’s response to my Office has been limited to the comments above. However in earlier correspondence with Mr Edmunds, and in particular a letter of 14 November 2007, Winterthur accepted that there were delays in the transfer process from 13 February 2007 to 30 April 2007 and from 18 June 2007 to 23 July 2007. In recognition of this, Winterthur offered an apology, reimbursement of an annual fee of £525 and an ex-gratia payment of £75. Winterthur said it was unable to concur with Mr Edmunds that he had suffered a financial loss since his transfer was made on an in-specie basis.

18. Winterthur has provided details of the charges applied to the SIPP. From December 2006, Winterthur has collected its annual management fee and fund management charge each year, In addition, it has charged three transaction fees and two charges for income drawdown. Charges in 2007 totalled £852 and in 2008, £813.
Conclusions
19. Mr Edmunds requested, in December 2006, that the investments under his SIPP be transferred. The first tranche of the transfer was effected in November 2007. I do not agree with Winterthur’s view that the delay was limited to the two periods identified. Whilst it is well known that in-specie transfers can take longer than other transfers, I can see no reason for a delay of nearly a year. This delay in my view amounts to maladministration but, because the transfer was made in-specie, I cannot conclude that Mr Edmunds suffered a financial loss in relation to his shares or unitised investments. I will return later to the issue of whether or not he has suffered other injustice as a result of this maladministration.
20. Mr Edmunds’ transfer was not fully concluded until December 2008. It is apparent that the missing Real Affinity share certificates were the key to the problem between December 2007 and December 2008.  Winterthur and Transact each blamed the other for the loss, and the situation was confused, but in the meantime, Mr Edmunds could not complete his transfer and access his retirement benefits from the new pension arrangement. I am surprised that both Winterthur and Transact allowed this situation to develop given the very low value of the shares involved. I have considered whether responsibility lies with Winterthur for the loss of the certificates. It is clear that Winterthur’s handling of the transaction fell short of what might be expected; specific errors occurred on two occasions before the documentation disappeared. It is possible that, had Winterthur been more diligent in the first place, the documentation would have arrived with Transact sooner, and would have been dealt with. The protracted nature of the transaction increased the risk of something else going wrong. However, I cannot, on the evidence before me, conclude that Winterthur was solely responsible for the loss of the certificates and therefore the delay from December 2007 to December 2008. 
21. I have found that Winterthur’s maladministration is limited to the period to 3 December 2007. I have considered the extent to which that has caused injustice to Mr Edmunds, having already decided that he cannot have suffered a loss on his shares or unitised investments because the transfer was made in-specie.
22. Mr Edmunds considers that he has suffered a loss in relation to his cash holding. He says that he disinvested certain investments in preparation for the transfer only to have the proceeds held in a low interest cash account. I note that Mr Edmunds disinvested two bonds in April and June 2006 but he did not start the transfer process until December. Mr Grail has said that the gap was due to a lapse in Winterthur’s administration but has not provided details. It is difficult for me to conclude with sufficient certainty that Mr Edmunds made the disinvestments to coincide with the transfer. He must have been aware of the passage of time between mid-2006 and December 2006 and allowed the investment to remain in cash during that period, as well as throughout the remainder of the period to March 2008 when the bulk of the cash was passed to Transact. 

23. As Winterthur has pointed out, it was open to Mr Edmunds to reorganise the SIPP investments at any time. I acknowledge that the reorganisation he wanted was to another pension arrangement, but until that option was available, there was no particular bar to him reducing the cash holding and minimising his exposure to low investment returns.
24. Mr Grail has said that Mr Edmunds was unable to draw income until the transfer was completed. It is correct that Mr Edmunds could not obtain income from his new pension arrangement, but Winterthur’s records suggest that he was drawing income from the SIPP until October 2008. As I have found that Winterthur’s maladministration is limited to the period to 3 December 2007, it follows that it cannot be responsible for any loss to Mr Edmunds in the period from October to December 2008 – the point at which the transfer was completed.
25. In the year to 3 December 2007, Winterthur collected charges of £852. Mr Grail says that Winterthur should not have collected charges where the delay in the transfer was its fault. I note that, in recognition of the delay during 2007, Winterthur offered to refund to Mr Edmunds the annual management charge for that year. I consider that refunding the annual management charge of £525 is reasonable in the circumstances. From the information provided to me, it is apparent that the charge was not refunded, perhaps because Mr Edmunds did not accept Winterthur’s offer, and this is reflected in my Direction below.
26. Additional fees have allegedly been incurred by Mr Edmunds in connection with dealing with the transfer that might not have been had the transfer happened more quickly. Details of these fees have not been supplied to me; moreover, I have been told that a proportion of them has not been invoiced to Mr Edmunds. I am not satisfied therefore that any additional fees have been incurred by Mr Edmunds as a result of the maladministration I have identified. 
27. In my opinion, Winterthur’s service to Mr Edmunds fell short of what might be expected in that it took nearly a year to reach the point where the transfer might have been completed but for the loss of the share certificates. This undoubtedly caused Mr Edmunds distress and inconvenience for which Winterthur has apologised and offered an ex-gratia payment of £75. This payment is in line with what I would consider to be reasonable in the circumstances and my Direction below reflects that.

Directions
28. Within 21 days of the date of this Determination, Winterthur shall pay to Mr Edmunds £600 being the refund of the annual management charge deducted in October 2007 and £75 in recognition of the distress and inconvenience suffered by him.
CHARLIE GORDON

Deputy Pensions Ombudsman

16 March 2009
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