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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs G Haque

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority, the Managers of the Scheme (the Managers)


Subject
· Mrs Haque considers that she should be awarded ill health early retirement benefits from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because: 
· The Managers have correctly applied the rules of the Scheme.
· Appropriate medical advice has been obtained and there is no clear reason why this should not be followed.

· The Managers’ decision was not a perverse one.

DETAILED DETERMINATION
Provisions of the Scheme

The National Health Service Pension Scheme Regulations 1995 (the Regulations) states:
‘E2
A member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation if he has at least 2 years’ qualifying service or qualifies for a pension under regulation E1 (normal retirement pension).’
Material Facts
1. Mrs Haque was employed as a nurse by the Prison Service and she was an active member of the Scheme.  She was off work due to sickness from March 2004 to May 2004 and again from August 2004 until April 2005.  

2. Mrs Haque first made an application for ill health early retirement benefits in November 2004.  This application was rejected by the Managers.  Atos Origin, the Scheme’s medical adviser, had reported at that time:

‘The applicant is suffering from a number of problems but principally, from the medical evidence received, the major issue is her diabetes which was diagnosed in July 2004.

The reports indicate that at present this is poorly controlled.  However, it would be expected that over a period of time that this control will improve with ongoing treatment and modification of treatment when appropriate.

Under these circumstances, it would be premature at this stage to say that she was permanently incapable of efficiently discharging the duties of her current employment until her retirement age ie the next 8 years.  Thus the criteria for ill health retirement are not seen to have been met.’
3. Mrs Haque appealed against the November 2004 decision in August 2005.  This appeal was rejected by the Managers in November 2005.  The medical adviser said:
‘It is confirmed that this medical adviser has not previously been involved in this case.  All the evidence on file has been reviewed in the light of the letter of the appeal.  This is in agreement with the medical assessments that the main problem is fatigue and muscle aches.  She has been fully investigated for other medical conditions, which are well controlled on medication.  Her specialist has raised the question of Chronic Fatigue Syndrome, but this has not been explored.  As this condition has not been treated and [she] would be expected to recover in time, she cannot be regard as permanently incapable of her duties.’
4. In April 2006, the medical adviser completed a medical report on behalf of the Prison Service.  This stated:

‘Wendy has some ongoing joint problems that are likely to be osteoarthritis but she is awaiting a specialist referral (13th June) for a firm diagnosis.  This particularly affects her knees, neck and lower back and she finds that excessive walking, climbing stairs, carrying heavy items and manual handling can be difficult.  I understand that some workplace adjustments have been made that do help Wendy at work but she does still find her symptoms difficult to cope with.  Continued consideration to the manual aspects of her job role will help her to remain at work.
All of the conditions are chronic and have the propensity to deteriorate.  Only time will tell how her conditions progress and what impact that may have on her work.’
5. In June 2006, Mrs Haque again went off work due to sickness and in August 2006, the Managers rejected a second appeal made by Mrs Haque for ill health early retirement benefits.  The medical adviser said:

‘This medical adviser has not had any previous involvement with this case and he has reviewed the medical evidence already held and having considered the letter of appeal and the report from the Rheumatologist it is considered that the applicant cannot be accepted as being permanently incapable of efficiently discharging the duties of her current employment because of Osteoarthritis of the Hands and Back. 

The report from the Rheumatologist confirms the diagnosis of Osteoarthritis and that she is on appropriate treatment and does not have [Rheumatoid] Arthritis.
It is considered that with this treatment that work should be possible and that her Depression also should improve with treatment.

It is noted also that she has Diabetes and voice problems following Thyroid Surgery and these are not considered as precluding work.

Therefore, the criteria for ill health early retirement are not met.’

6. Another report was completed by the medical adviser for the Prison Service in August 2006.  This stated:

‘You requested advice on her fitness and prospects in light of her sickness absence since June with depression.  She attributes this to sleep disturbance from widespread bodily aching for which she has seen a specialist (and will have a review later this year).  Some of the discomfort may be due to a degree of degenerative change in her joints.  As you are aware she has underlying medical conditions of diabetes and hypertension.  These are satisfactorily controlled. 

She is on treatment from her GP for depression and tells me counselling is being arranged for her via work.  I would expect a full recovery in due course although at this stage I cannot predict a definite timescale.

…She is currently unfit for work.’
7. In December 2006, Mrs Haque’s employment was terminated on the grounds of medical inefficiency.  She became a deferred member of the Scheme.
8. In August 2007, Mrs Haque made her third and final appeal to the Managers to have her application for ill health early retirement benefits upheld.  This application was rejected in October 2007.  The medical advisers said:

‘There is further evidence in the form of a report from a consultant rheumatologist, Dr Lambert (8 August 2007).  There is a history of back pain and widespread bodily pains, chronic fatigue and low mood for several years…
In the new evidence Dr Lambert found no evidence of major degenerative arthritis or inflammatory arthritis.  Mrs Hague’s [sic] back pain was thought to be mechanical and she was advised on posture, and physiotherapy was suggested if the symptoms persisted.  The main problem was thought to be fibromyalgia.  (This is a subjective syndrome of bodily aching, fatigue and poor sleep, probably with a psychosocial origin).  The specialist recommended regular exercise, keeping active and improving general health and fitness, including stopping smoking.  Referral to pain management unit and cognitive behavioural therapy was also suggested.  Depression queried although Mrs Hague was on no treatment for this…It was expected Mrs Hague would cope with light work though may have difficulty with physical work.

Mrs Hague’s medical conditions are all treatable and controllable and she has not exhausted reasonable treatments for fibromyalgia, which appears to be the principal problem.  Therefore she cannot be said to be permanently incapable of her usual duties and I recommend rejection of her appeal.’
Submissions   
9. Mrs Haque has said:
9.1. She did attempt to return to work several times but it became obvious to her employer that she was not physically fit enough to honour her contract of employment.

9.2. The Scheme’s medical adviser has said that fibromyalgia is a subjective syndrome, probably with a psychosocial origin.  This opinion however is at odds with the view expressed by the health information centre which says that some doctors do express scepticism that the condition is physical rather than psychological, but that this opinion is increasingly behind the times.  The Department of Health recognises the condition as real.

9.3. The NHS Direct website says that full recovery from fibromyalgia is uncommon although there may be periods of time when symptoms disappear completely.  This has not yet occurred in her case.

9.4. Her job at HMP Moorland was both physically and mentally demanding.  One has to be able to respond quickly in any emergency; there are frequent incidents of fighting, attacks on staff or other inmates, attempted suicides and a range of other dangerous situations.  Over the past three to four years her symptoms became progressively worse until it was virtually impossible for her to complete a full shift without pain.  
9.5. At her age and with her medical history she cannot see any other nursing job offers coming her way.
10. The Managers have said:
10.1. They take advice on medical matters from a panel of professionally qualified and experienced Occupational Health Doctors who also have access to specialist advice where necessary.

10.2. The medical evidence seen by the Scheme does not support the contention that Mrs Haque’s health problems would permanently prevent her from efficiently carrying out the duties of her employment as a nurse.  
Conclusions
11. I have to consider whether or not those responsible for making decisions have applied the appropriate Regulations correctly, that only relevant evidence has been taken into account and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.
12. The Managers obtained medical advice and considered that when making their decisions.  Mrs Haque may not agree with the Managers’ medical advisers and whilst the Managers are not obliged to follow the advice they receive, they would need clear reasons for not doing so.  I have seen nothing which would lead me to conclude that the Managers had grounds for not accepting the medical advice received.  Accordingly, they rejected Mrs Haque’s application and appeals.  The Regulations have been interpreted and applied correctly and the Managers’ decision cannot be said to be perverse.
13. There is no evidence therefore of maladministration and accordingly I do not uphold Mrs Haque’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

11 December 2008
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