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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr E Turhim

	Plan
	:
	Scottish Equitable Personal Pension Plan

	Respondent
	:
	AEGON Scottish Equitable plc (Scottish Equitable)


Subject

Mr Turhim says that Scottish Equitable regularly provided him with incorrect information showing that the transfer value of his policy within the Plan was the same as the fund value, with the consequence that he would not have transferred the value of the policy to another pension provider, if he had been given the correct information.
The Ombudsman’s determination and short reasons
The complaint should be upheld, because the provision of the incorrect information has been admitted, which caused injustice to be suffered.
DETAILED DETERMINATION

Material Facts
1. A policy (the Policy) was set up by Scottish Equitable as part of a Phased Retirement Plan for Mr Turhim with a commencement date and pension date of 19 May 1996 and 30 October 2017 (age 75), respectively.  A total transfer payment of £342,393.58 was made to the Policy, inclusive of a protected rights payment of £10,911.51.  An investment allocation rate of 115.99% applied to the transfer payment and a yearly plan fee applied to the Policy.
2. Condition (8) of the Policy Conditions Booklet, “Charges for a Changes in Circumstances”, says:

“(a) Early Vesting/Realisation

Where a Policy is vested before Pension Date or, for the Protected Rights Fund, the date the Member attains State Pension Age, for any reason other than death, an early vesting deduction shall be made as follows.  (This includes where all or part of a Policy is realised to provide draw downs.)

(i)
The deduction shall be calculated by Scottish Equitable and shall take account of charges that would have been made had the Policy not vest/been realised early.  The deduction shall also take account of increased Allocation Rate that would not have been given had the Pension Date been the early vesting/realisation date. …”
3. Mr Turhim received from Scottish Equitable yearly statements and other statements of account for the Policy.  Up until April 2001 these all showed different fund values and transfer values.  After April 2001, the fund values and transfer values were shown as the same.
4. In the yearly statements, the “Current fund value to buy retirement benefits” was followed by the following:

“(This is the fund value you have available to buy an annuity or transfer your pension fund away from Scottish Equitable and reflects the fact that your pension fund will no longer be invested with Scottish Equitable.  This is for illustration purposes only.)” 
Two statements of account issued in 2002 included a note as follows:

“This is the fund you have available to buy an annuity or transfer your pension fund away from Scottish Equitable and reflects any disinvestment charges applicable.  Values are not guaranteed and for illustration purposes only.”

The same note was not repeated in any later statements of account.

5. Mr Turhim expected to retire from his normal employment in September 2006.  He had another pension arrangement, also insured with Scottish Equitable, and as part of his retirement planning, an independent financial adviser recommended that he should transfer the value of the Policy to a similar phased retirement plan with a new pension provider.  The new plan was to be set up with the transfer value of the Policy and he would then transfer in the value of his other pension arrangement on his retirement (which would not result any penalty issues for the latter) before commencing income drawdown.  In the meantime the transfer value of the Policy was to be invested in the new pension provider’s cash investment fund, which would provide pound for pound value without any investment risk.  (The transfer of the other arrangement was made at a later dated, as had been intended.)  

6. In a recommendation letter to Mr Turhim of 19 January 2006, the financial adviser said:

“Having looked at the statements provided by Scottish Equitable for each of the last 3 years these have shown that the value of your investment is the same as the transfer value i.e. there are no penalties for transferring the funds.  At my request Scottish Equitable have provided the latest statement as at 14th December 2005 showing the fund and transfer values stand at £699,275.67. …

Scottish Equitable have today given me a verbal transfer value of just over £700,000.”

7. The recommendation was accepted by Mr Turhim and the financial adviser obtained transfer discharge forms from Scottish Equitable.  These were emailed to the financial adviser and were not specific to Mr Turhim’s Policy.

8. On 31 March 2006, a transfer value of £620,559.35 for the Policy was paid by Scottish Equitable to the new pension provider.  This value excluded the protected rights value, which has since been transferred at a later date.
9. Mr Turhim complained to Scottish Equitable on 1 February 2007 that £58,440 had been deducted from the fund value of the Policy.  He said that the deduction had been made despite the verbal confirmation that had been given to the financial adviser to the contrary and the non-reduced transfer values that had been shown since 2001 in no less than nine of the previous yearly statements and statements of account.
10. In a reply to Mr Turhim of 10 February 2007, Scottish Equitable said:

“A Phased Retirement is a long term retirement contract with allocation rates determined at the outset based on the assumption that your money remains invested in this contract for the full term of the policy. …

If any of this money is taken out of the Phased Retirement Plan, we have to reclaim the additional allocation rate that applied to that portion of the money.  This is known as allocation clawback.

Due to a system problem, the current transfer value and external were shown as the same and no penalty was being calculated for the allocation clawback.  As a result, the valuations which we provided you showed an incorrect transfer value.

I can only offer my sincere apologies that we repeatedly supplied you with incorrect values, however, our literature is specific in pointing out that these amounts are for illustration purposes only and not guaranteed.

We must highlight that you have not been financially disadvantaged, as the value of the funds transferred was the correct amount that you were entitled to you [sic].  As a result, we are fully within our rights to decline your claim for the shortfall to be transferred to [the new pension provider].

However, we do recognise that there has been a loss of expectation and as a gesture of goodwill we are prepared to offer you a compensatory payment of £250.00 for any inconvenience you have been caused.”
11. The financial adviser says:

· it was not the agent for the original sale of the Policy;

· checks for the Policy were made with Scottish Equitable on many occasions during the previous five years when holding review meetings with Mr Turhim and providing valuations;

· if it had been known that a penalty on transfer was to be applied to the Policy, the advice given to Mr Turhim would certainly have been different;

· the Policy could have been used to provide pension benefits;

· Mr Turhim is now drawing benefits from the new pension provider by phased retirement income drawdown;

· as at 27 November 2008, a fund value of £486,142 still remained uncrystallised;
· if the Policy value had been retained with Scottish Equitable, allocation clawback would have been applied only as funds crystallised on a monthly or an annual basis as and when benefits were taken; and
· whilst it is not possible to guarantee what the fund value might be at age 75, there is a strong possibility that there will be some uncrystallised fund left at age 75.

12. Scottish Equitable says:

· the financial adviser should have been aware that allocation clawback would have applied to the Policy;

· this should have been double-checked with Scottish Equitable, given the pension date of the Policy;
· Mr Turhim was not financially disadvantaged, as the correct transfer value was paid to the new pension provider;
· the compensatory offer made to Mr Turhim of £250 is repeated for any inconvenience caused by the incorrect transfer values that were given, and
· if Mr Turhim changed his position because of its errors, the fairest outcome would be for Scottish Equitable to reinstate the Policy and pay the reasonable costs of the disinvestment.  

Conclusions

13. Condition (8) of the Policy Conditions Booklet applies charges to the fund value of the Policy if all or any benefits of the Policy are realised for any reason, other than death, before the pension date, or the attainment of state pension age with regard to protected rights element of the fund value.

14. Whilst Scottish Equitable has referred to any deduction to be made as “allocation clawback”, the charge is actually in two parts:  The first part is the deduction of the administrative charges for the Policy that would have been made by Scottish Equitable had the Policy been continued to Mr Turhim’s pension date of age 75, and the second part is the clawback of the increased allocation rate that would not have been applied to the transfer value payment at the commencement date of the Policy.
15. Scottish Equitable has admitted that because of a system failure, yearly statements and statements of account for the Policy failed to show any disinvestment charges.  This was maladministration.

16. Scottish Equitable says the financial adviser ought to have been aware that allocation clawback would have applied to the Policy and ought to have double checked the situation.
17. In my view, it would have been reasonable for the financial adviser to have relied on the information contained in the previous three years’ yearly statements for the Policy in forming a recommendation for Mr Turhim’s future retirement planning.  Nevertheless, the financial adviser effectively ‘double checked’ the situation by obtaining an update of the values of the Policy in the form of a statement of account from Scottish Equitable, as at 14 December 2006.  Again this showed no difference between the fund value and transfer value of the Policy.
18. Furthermore, the financial adviser said that he had, in addition, obtained a verbal transfer value for the Policy from Scottish Equitable on 19 January 2006, the same date on which his recommendation letter was sent to Mr Turhim.  Clearly the amount quoted by Scottish Equitable did not include any transfer value deduction.

19. In both of the cases above, the incorrect information was, therefore, confirmed by Scottish Equitable as being correct.  This was further maladministration.

20. The financial adviser says that his advice to Mr Turhim would have been different had the correct information been given and that, if the Policy had been retained with Scottish Equitable, the effects of the charges under Condition 8 of the Policy Conditions would have been spread out at lower rates as and when benefits were taken by retirement income drawdown, with no charges being applicable to any possible fund value remaining at age 75.
21. So, notwithstanding that the correct amount of the transfer value of the Policy was paid to the new pension provider, I accept that Mr Turhim has suffered some injustice because of Scottish Equitable’s maladministration, although this is impossible to properly quantify.  I accept that he would probably not have transferred at all and would have suffered lower deductions.  I uphold the complaint accordingly.

22. Scottish Equitable has indicated that it would be willing to reinstate the Policy to resolve any injustice suffered by Mr Turhim and, accordingly, I make directions to this effect.
Directions
23. I direct that:

· Scottish Equitable shall, forthwith, calculate the reinstatement value of the Policy as though the non-protected rights value of the Policy had not been transferred on 31 March 2006 and the protected rights value had not also been transferred at a later date, as though the values had remained in the same investment funds to the date of the re-instatement but reduced by the same amounts and on the same dates as any cash and pension income drawn down from the current pension arrangement.
· Should Mr Turhim then elect to transfer the value of his current pension arrangement to Scottish Equitable, it shall reinstate the Policy and Mr Turhim’s Phased Retirement Plan as soon as possible thereafter and in doing so make up the further loss relating to any disinvestment charges associated with the additional transfer of Mr Turhim’s other pension arrangements (see paragraph 5 above).   
25.
In the event of any dispute arising from the above directions, either party may revert to me for further directions.

TONY KING

Pensions Ombudsman

3 March 2009
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