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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C V Hughes

	Scheme
	:
	Aegon Scottish Equitable Retirement Annuity

	Respondents
	:
	Aegon Scottish Equitable


Subject
Mr Hughes complains that Aegon Scottish Equitable improperly construed the policy conditions and ignored legal precedent, and that the company refused a transfer in to his policy.
The Ombudsman’s determination and short reasons

The complaint should be partly upheld against Aegon Scottish Equitable, because the company required Mr Hughes to maintain increases in monthly premiums, contrary to the policy conditions.
DETAILED DETERMINATION

Material Facts
1. Mr Hughes has an Aegon Scottish Equitable retirement annuity contract, which commenced on 6 May 1987.  Mr Hughes paid regular monthly premiums up to and including January 2004.  He also paid single premiums (Aegon Scottish Equitable calls single premiums “special premiums”) from time to time – generally at the end of the tax year in which they were paid. The policy has a guaranteed annuity option (GAO).
2. In December 2004 Scottish Equitable (as the company was then called) wrote to Mr Hughes, stating:
“I am writing to advise you of a change we have made to the above policy.  Our records show that you have contributed a Special Premium to your policy within the last five years and, whilst the change we have made has no effect on any contributions already made, it will affect Special Premiums that you make in the future.

With effect from 23 June 2004 the premium allocation rates for any further Special Premiums paid into this policy have been halved.  The amount of the Special Premium paid, as applied to this policy, will be reduced by 50%.  Please note that this does not apply to Special Premiums already applied to this policy.
This policy has a guaranteed annuity option (GAO).  Providing that option has become more and more expensive.  It is not appropriate for us to continue to offer terms for Special Premiums that do not take account of the cost of GAOs.

We have developed a process that will enable you to continue to contribute Special Premiums via your policy where the GAO is not required.

The new process will enable any future Special Premium to be made and then transferred to a personal pension or stakeholder plan, to which the GAO does not apply, in your name with Scottish Equitable.
If you wish to consider this alternative please speak to your financial adviser.  If you no longer have a financial adviser and would like to find one in your area, please contact IFA promotions on 0800 053 250 or at www.unbiased.co.uk.  Your financial adviser will be able to let you have the documentation needed to take advantage of this alternative by contacting their local Scottish Equitable branch.

I apologise for any inconvenience our stance may cause but I’m sure you appreciate the reasons behind it and why we have taken this decision.  If you have any queries regarding these changes then please do not hesitate to contact our Head Office on 08456 086 039.”
3. Mr Hughes complained to Scottish Equitable, but the company refused to alter its stance.  On 21 January 2005 Mr Hughes wrote to the company, stating that he wished to “increase my regular premium to £1,000 (gross) per month payable on 28th of each month, commencing 28 January 2005.”  On 15 February 2005, Scottish Equitable replied, confirming that Mr Hughes was “restarting” monthly premium payments (as mentioned above, they had not been paid since January 2004).
Relevant Policy Conditions

4. Policy Condition 1.2.1 states:

“…The Member may from time to time elect to increase the amount of the Regular Premiums, or to pay a Special Premium…The Regular Premium will increase on the first day of each subsequent Policy Year by the percentage of the Regular Premium payable in the first year specified in the Schedule.  The Member may cancel such an election at any time in respect of future Policy Years.”

5. Policy Condition 1.2.3 states:

“…The Society shall not be obliged to accept any further premiums for the Policies if any Regular Premium is unpaid more than twelve months after its Due Date where Regular Premiums are payable yearly, or more than three months after its Due Date where Regular Premiums are payable monthly.”

6. Policy Condition 1.3.2 states:

“Where a Regular Premium is paid for a Policy, a number of Units shall be allotted to the Policy and the value at the Offer Price of the Units allotted shall be equal to the percentage of the Net Regular Premium shown in Column (ii) or Column (iii) of Table A below…The Society shall be entitled from time to time to substitute other numbers of years and percentages for those shown in Table A…but only in respect of Net Regular Premiums received by the Society after the date of the alteration.”

7. Policy Condition 1.3.3 states:
“Where a Special Premium is paid for a Policy, a number of Units shall be allotted to the Policy and the value at the Offer Price of the Units allotted shall be equal to the appropriate percentage of the Net Special Premium shown in Table B below …The Society shall be entitled from time to time to substitute other percentages for those shown in Table B…but only in respect of Special Premiums received by the Society after the date of the alteration.”

8. Policy Condition 1.5.2 states:
“On the Pension Date of a Policy the Retirement Value will be applied to purchase from the Society under the Policy a retirement annuity on the life of the Member payable during the lifetime of the Member…The amount of the annuity secured by each £1,000 of the Retirement Value will be calculated according to the Society’s then current immediate annuity rates, but will not be less than the amount shown in the Appendix hereto.”
Submissions
9. Mr Hughes says:
· the delay between the effective date of the change and notifying him of it was unacceptable;
· he should have been given prior notice of the change.  To offset his losses he “took a punt” and increased the monthly premium in January 2005, and again subsequently.  He would have done so sooner had he known about the change and his loss is the benefit that he would have been entitled to if he had;  There would have been no reason for him to recommence paying monthly premiums, if it were not for the reduction in special premium allocation rates.
· Policy Condition 1.3.3 does not give Scottish Equitable an absolute discretion to alter special premium allocation rates.  It gives Scottish Equitable a discretion, but one that must be exercised reasonably, and not in a way that is wholly biased towards the company.  Scottish Equitable acted in a capricious and biased manner;

· Scottish Equitable’s intention was to effectively nullify the GAO, and he has a contractual right to that option.  He quotes the following from the judgment in Equitable Life v Hyman [2000] 3 All ER 961:
“In this context the self-evident commercial object of inclusion of guaranteed rates in the policy is to protect the policyholder against a fall in market annuity rates by ensuring that if the fall occurs he will be better off than he would have been with market rates
…

The supposition of the parties must be presumed to have been that the directors would not exercise their discretion in conflict with contractual rights.  These are the circumstances in which the directors of the Society resolved upon a differential policy which was designed to deprive the relevant guarantees of any substantial value.  In my judgment an implication precluding the use of the directors’ discretion in this way is strictly necessary.  The implication is essential to give effect to give effect to the reasonable expectations of the parties.  The stringent test applicable to the implication of terms is satisfied.”
The effect of this judgment is to render the change unlawful.  The judgment referred to the principle that no legal discretion, however widely worded, can be exercised for purposes contrary to those of the instrument by which it is conferred.
· the leaflet provided to him when he took the policy out said that the contract was designed “to allow contributions to be made regularly or an ad hoc basis.”  It was called the “Reflex” policy.  The impression given by Scottish Equitable was of a flexible policy, suitable for the needs of the self employed;
· the policy is a contract, and he is entitled to rely on its terms in relation to future payments as well as past payments;

· as a self employed person, it is extremely difficult for him to make substantial monthly payments.  He often does not know exactly what his annual income is until several months after the end of his firm’s accounting year.  Therefore, he relied primarily on paying special premiums and this flexibility is now denied him;
· Scottish Equitable could use Policy Condition 1.3.2 in the future to make a similar reduction in respect of monthly premiums and the company should be prevented from doing this;
· he will suffer an ongoing loss up to his retirement, in respect of which he should be compensated;

· on 11 December 2002 he telephoned Scottish Equitable and was told that he could transfer his preserved pension benefits in Equitable Life into the Scottish Equitable policy.  He did not take the matter further at that time.  In December 2004, in response to a further enquiry from him, Scottish Equitable said that its previous advice was incorrect.  The company had not permitted transfers to retirement annuity contracts since 1998.  He subsequently transferred his Equitable Life fund to a different pension provider;
· from July 2006 Scottish Equitable further restricted the policy, by requiring any increase in regular premiums to be maintained;
· he has continued to pay monthly premiums but he no longer pays special premiums.
10. Aegon Scottish Equitable says:
· the reason for not providing advance notice of the change is self-evident and there is no requirement for advance notice;
· special premiums received between the date of the change and notification being issued were returned with a note explaining the change;

· the change was made because reductions in long term interest rates and improvements in mortality combined to give GAO policyholders unreasonably high guarantees of annuity income in return for special premiums;

· arrangements have been made for special premiums to be paid into a personal pension plan or stakeholder pension at a 100% unit allocation rate. These policies do not have GAOs but have other advantages;
· the change was not retrospective and Mr Hughes’ preserved benefits were not affected in any way;

· Mr Hughes is free to go elsewhere and invest as he chooses, it was his choice to continue to pay premiums to the policy;
· the policy conditions gave the company the right to take the action it did;

· the allocation rate for monthly premiums has not been changed and Mr Hughes’ complaint about the possibility of this happening is no more than a hypothesis;

· it is entitled to exercise its commercial judgment;
· the change in 2006, requiring increases in monthly premiums to be maintained, was introduced to prevent policyholders circumventing the reduced unit allocation rate for special premiums, by increasing the monthly premium for one month and then reducing it again, or stopping payments altogether for a time;
· if monthly premiums are not paid in accordance with the policy conditions, then it is entitled to refuse to accept any further premiums.

Conclusions
Delay in notification, and lack of prior notice
11. Aegon Scottish Equitable took too long to notify Mr Hughes of the change in special premium allocation rates.  The company has given no good reason why, once the decision was taken, it was not communicated to those policyholders affected forthwith.  The delay amounted to maladministration.  However, Mr Hughes did not seek to pay a special premium in the period between the date of the company’s decision and his being notified of it.  Nor did Mr Hughes pay monthly premiums during that period, which were unaffected by the change in allocation rate.  I appreciate that had he known about the change, Mr Hughes might have applied to recommence monthly premiums earlier than January 2005.  But I cannot find on the balance of probabilities that he would have done, or even if so, how much they would have been.  He made no payments at all in the period between the change being made and his receiving notification of it. He says that was because he habitually delayed special premiums until the tax year end.  That was generally true, though not in the immediately preceding years.  In 2002/3 there was no special premium, in 2003/4 £8,409 was paid in September.  And anyway, Mr Hughes retained whatever money he might have used between July and January and could have paid it as further increases in regular premiums, to much the same effect. I have concluded that no clear injustice was caused to Mr Hughes by Aegon Scottish Equitable’s delay in notifying him.
12. I presume that the “self evident” reason referred to by the company for not giving prior notice, is that policyholders would rush to pay special premiums before the change took place, if they were warned about it in advance.  The policy conditions did not require Aegon Scottish Equitable to give prior notice of the change and I do not think that the company had to do so.
Reduction in allocation rate for special premiums
13. Policy condition 1.3.3 gave Aegon Scottish Equitable the right to reduce the special premium allocation rate.  Aegon Scottish Equitable has given reasons for its decision and I do not agree with Mr Hughes that the company acted in a capricious manner.  No doubt the company, in taking the decision that it did, was at least partly concerned for its own commercial interest, but that is not of itself unreasonable.
14. The circumstances in Equitable Life v Hyman were different.  Equitable Life altered its bonus structure so that terminal bonuses, which relate to the whole life of the policy, were less for those policyholders with GAOs than for those without them.  This was thus in part a retrospective change, which also provided policyholders with GAOs less bonus income from a given amount of underlying investments than policyholders without GAOs.  Equitable Life relied on a general wide power in its Articles to justify its actions, rather than specific policy conditions.  Bonuses were determined in the exercise of a discretion conferred by the company’s Articles, which gave the discretion to determine how any surplus was to be apportioned.  In Equitable Life v Hyman, it was found that the company’s general discretion was inadequate to justify such an adjustment of policy benefits.
15. Aegon Scottish Equitable is not acting contrary to the terms of the instrument, ie the policy conditions.  Mr Hughes is not obliged to pay special premiums to enable the policy to continue to be effective.  He has the option to elect to pay them.  Whether he does so may vary with his personal circumstances from time to time, or the way Aegon Scottish Equitable exercised its right under Policy Condition 1.3.3.  By exercising that right, Aegon Scottish Equitable is not changing the terms of the policy, or subverting its purpose, even though it is a personal disappointment for Mr Hughes.  If I was to adopt the logic of Mr Hughes’ argument, Aegon Scottish Equitable would be deprived of exercising its rights under the terms and conditions of the contract.

16. Mr Hughes still has a GAO and his policy has not been retrospectively affected.   Mr Hughes’ GAO has not been deprived of any substantial value, as Mr Hughes seems to accept, as he has continued to pay premiums.  What has happened is that exercising an entitlement under the Policy GAOs have been re-priced.  Mr Hughes correctly points out that the right cannot be exercised capriciously, but I have seen nothing to make me think that it has been.  Aegon Scottish Equitable is entitled to act as it sees fit in its legitimate commercial interests.
Possible future action by Aegon Scottish Equitable
17. Aegon Scottish Equitable has not reduced the allocation rate for monthly premiums and has not indicated that it intends to do so.  The policy conditions allow the company to make such a reduction.
Refusal of a transfer
18. In December 2002 Mr Hughes enquired about a transfer in to his policy and Aegon Scottish Equitable told him, incorrectly, that this could be arranged.  The policy conditions are silent on the matter of transfers.  Mr Hughes did not make a transfer application, and when he enquired again two years later he was told that transfers were not allowed.  I can understand Mr Hughes’ annoyance at Aegon Scottish Equitable’s mistake, but he never acted on it and had he attempted to do so, then no doubt he would have been advised of the correct position.  Aegon Scottish Equitable’s error did not give rise to any injustice to Mr Hughes.
Requirement for increases in monthly premiums to be maintained
19. Policy condition 1.2.1 allows Mr Hughes to elect to increase his monthly premium, and to subsequently cancel that election in respect of future policy years, ie to reduce his monthly premium back to what it was.  Aegon Scottish Equitable’s requirement for Mr Hughes to maintain any increase in monthly premiums indefinitely is at odds with the policy conditions and thus constitutes maladministration.
Directions
20. To redress the maladministration identified in paragraph 19, Aegon Scottish Equitable shall, forthwith, cease its requirement for Mr Hughes to maintain increases in monthly premiums, save as allowed for by policy condition 1.2.1 (ie, the increase has to be maintained in the policy year but can be cancelled subsequently).
TONY KING

Pensions Ombudsman

3 March 2009
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