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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs N Swallow

	Scheme
	:
	Principal Civil Service Pension Scheme (the Scheme)

	Respondents
	:
	1. HM Revenue and Customs (HMRC)
2. Cabinet Office – Civil Service Pensions Department (Civil Service Pensions)


Subject
Mrs Swallow believes that she should have been awarded an ill health early retirement pension when her contract of employment was terminated in April 1993. She was granted early release of her preserved benefits with effect from May 2002
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because there was no medical evidence in 1993 to suggest that ill health retirement was appropriate, and HMRC were not at fault in dealing with the matter at the time.

DETAILED DETERMINATION

Material Facts
1. Mrs Swallow was born on 18 May 1965. She was employed as an Executive Officer by what is now HMRC from 6 August 1990.
2. On 5 June 1992 Mrs Swallow went on sick leave suffering with ‘Anxiety Neurosis’ (panic attacks). She was referred to the Occupational Health Service, the occupational health advisers to HMRC, by her line manager who had been concerned about her behaviour at work. He asked whether she was likely to give full and effective service in the future and whether it would be appropriate to refer her to a psychiatrist for assessment. Her doctor’s certificate expired on 19 June 1992 but because of allegations of harassment made against her colleagues she was told to remain off work until further notice.
3. A number of psychiatrist’s appointments were made for Mrs Swallow between August 1992 and March 1993, but she failed to attend on each occasion and was subsequently dismissed on 30 April 1993 on grounds of gross misconduct arising from her continued failure to act on reasonable management instructions.
4. On 18 November 1993, HMRC wrote to Mrs Swallow with details of her deferred pension benefits and information regarding how she could apply for immediate payment if she suffered a breakdown in health that was likely to be permanent.
5. Rule 1.12 of  rules to the Scheme (the Rules) defines retirement from service on medical grounds as:

“…retirement from the Civil Service with a medical certificate acceptable to the Minister which states that the person concerned is prevented by ill health from discharging his duties, and his ill health is likely to be permanent.”

6. Rule 3.14 of the Rules defines early payment of preserved benefits on grounds of ill health as:

“Where a person:

(i) has been awarded a preserved pension and lump sum,

(ii) has left the service, and

(iii) falls ill before attaining the age of 60

- the pension and lump sum may be brought into immediate payment if it is established that the illness would have led to his retirement on medical grounds had he remained in the Civil Service.”
7. Mrs Swallow initially made enquiries about the early release of her deferred benefits on grounds of ill health on 13 May 1994. She was asked to complete a Medical Consent form which she did on 1 July 2004. On the Medical Consent form she completed, she made no mention that she was under specialist care. Her case was referred to the Occupational Health Service on 15 July 1994 who reported back on 17 October 1994 saying that Mrs Swallow’s GP had not confirmed any long standing illness which would require her retirement on medical grounds had she remained in service, and therefore early payment of preserved benefits would not be appropriate. Mrs Swallow was advised of HMRC’s decision on 24 October 1994 and also told that her case would be reviewed if she provided evidence of a significant worsening of her medical condition. 
8. Mrs Swallow wrote to HMRC on 10 February 1995 regarding the possibility of reinstatement, but she was advised that it was not prepared to consider re-employment due to the circumstances of her dismissal. She made a further application for reinstatement in October 1999, but no record of HMRC’s response has been traced.
9. In March 2002 Mrs Swallow made a further application for early release of her preserved benefits through her MP. She was asked again to complete a Medical Consent form which she did, and once again she made no mention that she was under specialist care. Her application was forwarded to BMI Health Services, the name by which Occupational Health Services later became to be known, who sought a report from her GP. Her GP stated that she had not discussed any difficulties that might be considered an ‘irretrievable breakdown in health’ and said that he did not support the early release of her preserved benefits. 

10. On the basis of this report, Dr M J Charlson, an Occupational Physician at BMI Health Services, signed a ‘Premature Payment of Preserved Award – Notification of Refusal’ form on 14 August 2002. HMRC advised Mrs Swallow that her application had been refused on 22 August 2002. She was also sent her a copy of the ‘Notes on Medical Appeals Procedure’.
11. On 21 October 2002 Mrs Swallow appealed against the decision. She once again completed a Medical Consent form, this time giving details of her psychiatrist. Her case was again referred to BMI Health Service who arranged a consultation with her on 31 March 2003, which she attended with her Mental Health Social Worker. At this meeting it became apparent to Dr N S Hadley, an Occupational Physician at BMI Health service, who saw her, that she had a significant mental health problem.
12. In his report Dr Hadley related the history as given by Mrs Swallow:
“Around 1992, she was apparently becoming aggressive at home and was taken to her family doctor and a diagnosis of Anxiety was made. At about that time, it appears that Mrs Swallow was experiencing auditory hallucinations. She has been under specialist care since October last year and is also cared for in the Community and is on anti-psychotic medication. There are no other medical conditions…

The medical information on file would appear to contain no details of her impaired mental well-being…”

13. Dr J Bonsall, the Area Director at BMI Health Services, signed a ‘Premature Payment of Preserved Award’ certificate dated 24 July 2003 stating that in his opinion, if Mrs Swallows had still been employed in the grade described, she would have been prevented by ill health from discharging her duties and the ill health is likely to be permanent. 
14. Mrs Swallow’s benefits were put into payment and backdated to 22 May 2002. However, on 21 November 2003, Mrs Swallow wrote to her MP complaining about the commencement date of her pension which she believed should have been backdated to 1992 when HMRC first recognised her illness. She also asked about enhancement to her reckonable service.
15. On 16 May 2005 Mrs Swallows wrote to HMRC about backdating her pension to 1993 because, although she had refused to see a psychiatrist at that time, she had met their requirements in 2002. She wrote to HMRC again in June 2005 about backdating her pension and overdue arrears.
16. On 5 May 2006 Mrs Swallow wrote to Civil Service Pensions about backdating her pension. She said that:

· HMRC had chosen to ask her to stay off work in 1992 when it recognised that she was seriously ill, and took this action rather than grant her an enhanced ill health pension.

· She had been too ill in 1992 to objectively consider her options and should not be penalised for this.

17. In a further letter dated 24 October 2006, Mrs Swallow says that she ignored her health problems in 1992/93 hoping that it would be a temporary illness but had eventually sought help in 2002. This had resulted in early payment of her benefit being made and this should now be backdated to the date that HMRC first asked her to attend a psychiatrist.

18. Mrs Swallow again contacted HMRC in June 2007. She said that when her application was refused in 2002, she had been given a copy of the Medical Retirement Certificate (MRC) with details of her appeal rights. HMRC did not follow the same procedure in 1994. Since HMRC did not give her the option to appeal, effectively her 1994 application was never resolved and her 2002 request should have been a continuation of that earlier application.

19. Mrs Swallow instigated the internal dispute resolution procedure (IDRP) and a first stage decision letter was issued on 10 September 2007. This stated that her application was refused in 1994 because there was insufficient medical evidence to satisfy the criteria for ill health retirement. Her GP had given no reason to suspect that there was any long standing illness that would have required her retirement on medical grounds. Based on the fact that initially her 2002 application had been unsuccessful, it was likely that any appeal 1994 would have been similarly unsuccessful. Seven years was an unreasonable period over which to continue with an earlier application and it was therefore correct for the 2002 application to be considered a fresh one.
20. At the second stage of IDRP the decision maker stated: 
· Prior to Mrs Swallow’s dismissal, HMRC had arranged for her to see a psychiatrist but she did not feel that this was necessary as her problems related to her complaints of harassment. 
· Neither HMRC nor BMI Health Service could properly consider Mrs Swallow’s eligibility for medical retirement at that stage without a specialist’s view. Mrs Swallow was ultimately responsible for this lack of information. Her absence from work [from June 1992] was not certified by her GP, and she was not under the care of a specialist. 
· There is no evidence to suggest that she would have met the criteria for ill health retirement at the time of her dismissal.

· In the months prior to May 1994 when Mrs Swallow made an application for the early release of her pension, she was actively seeking employment. She was not under the care of a specialist and her GP offered no evidence to suggest that ill health retirement was appropriate. 
· On the basis of the information available, rejecting Mrs Swallow’s application was the only decision that could have been reached. Although Mrs Swallow did not demonstrate that she met the criteria for the early release of her pension until the Occupational Physician obtained appropriate medical evidence in July 2003, payment was backdated to the date of her application on 28 May 2002. There was no justification why commencement should be backdated further.
Submissions
21. Mrs Swallow says:

· Why was she asked by her employer to stay at home if there was no evidence of ill health? During this time she noted a threatening tone in communications from her employer which scared her away from seeking help.

· She did not know that she was being asked to see a psychiatrist until a few weeks before she was dismissed

· Her GP is a not a psychiatrist and therefore could not assist HMRC with its enquiries. This also explains why her GP was unable to provide her with a long term certificate of absence from work. Her GP had suggested that she stayed away from work until she felt better.

· She was told by HMRC at the time of her dismissal that no assistance could be provided with the problems that led to her ill health. Therefore, she thought that the best way for her to get the assistance she needed was to return to work even if it was on a part-time basis. She felt that this would also revoke the grounds on which she was dismissed, gross misconduct, which had not referred to her health issues and in part it played in her problems at work.
· She was only given the opportunity to appeal against HMRC’s decision in 2002 and it was this that gave her the impetus to seek medical assistance. Had she been given the same option in 1994, she would probably have sought medical help then. Since the only time she was given the option to appeal resulted in a favourable decision, an appeal in 1994 would similarly have yielded a favourable outcome.

· No Medical Consent form was sent to her before 2002 and therefore she was unable to pursue and prove her health problems. 
· People with mental health problems suffer in silence, they do not always seek medical assistance in time. She should not be penalised for this.

· Why was she not advised of her pension rights at the time her employment was terminated? This was first mentioned at the Civil Service Appeals Board hearing.  She had the assistance of a solicitor when dealing with the CSAB, and would not have been able to have coped unaided.
22. Civil Service Pensions says that:

· Mrs Swallow’s absence from work from 20 June 1992 was not certified by her GP as being due to sickness absence and as she was not under the care of a specialist, there was no evidence to suggest that she would have met the criteria for medical retirement at 30 April 1993.
· Early payment of preserved pension applications are not open ended, were they members could preserve a start date for payment many years before they met the criteria for early payment.
· Mrs Swallow did not demonstrate that she met the criteria for early payment until appropriate medical evidence was obtained in July 2003.
· The decision to pay her benefits from 28 May 2002 was reasonable and fair.
· An employer cannot medically retire a member of their staff without a medical retirement certificate (MRC).

· Employers cannot consider applications for medical retirement from former scheme members without CSPD’s consent, although it is for employers to decide whether a claim is justified.
· HMRC did not dismiss Mrs Swallow without giving consideration to her health.

· Had Mrs Swallow attended one of the appointments offered, the medical adviser may have had the medical evidence necessary to determine whether she met the criteria for medical retirement at that time.

· Although Mrs Swallow says that she was too ill to seek medical help, she had no need to do so since HMRC attempted to arrange this for her.

· She had no need to apply for medical retirement, but she would not cooperate with HMRC’s attempts to help her.

· She was well enough in April 1993 to appeal to the Civil Service Appeal Board against her dismissal, but did not then seek medical retirement.

· On the medical evidence available, she did not qualify for medical retirement in October 1994 and would not therefore have met the criteria at the time of her dismissal.
Conclusions

23. Mrs Swallow’s complaint is that she should have been granted an ill health early retirement pension at the time her employment was terminated in April 1993. 

24. In effect Mrs Swallow is claiming a pension under Rule 1.12. There is no basis under the Rules of the Scheme under which Mrs Swallow can be awarded a pension backdated to her dismissal in the absence of fault by HMRC.

25. Civil Service Pensions says that Mrs Swallow’s absence from 20 June 1992 was not certified by her GP. In addition, she was not under the care of a specialist nor was there any evidence to show that she met the criteria for an ill health pension at that time. 

26. Mrs Swallow argues that her GP did not understand her mental health condition because he is not a psychiatrist. Consequently, her GP had not provided her with a certificate which would have allowed her to be absent from work over the longer period. 

27. Given that Mrs Swallow was asked to stay away from work after her GP’s certificate had expired, the fact that her absence from work was not certified by her GP at the time of her dismissal does not necessarily mean that she did not meet the criteria for an ill health pension at the time. Rule 1.12 set out the eligibility condition for an ill health pension to be payable from the Scheme, which is that a member needs to retire from service with a medical certificate acceptable to the Minister which states that he/she is prevented from ill health from carry out his/her duties and his/she ill health is likely to be permanent.
28. It is clear that at around the time of her dismissal HMRC did a great deal to establish whether Mrs Swallow was ill.  Unfortunately she did not take up appointments made for her.  It may be that it was partly a result of her illness that she did not do so.  But I do not consider that HMTC were at fault.

29. Mrs Swallow’s service with HMRC was terminated on grounds of gross misconduct. There was no medical certificate to show that she was unable to carry out her duties due to ill health and that her condition was such that it was likely to be permanent. In the absence of a medical certificate, under the Rules Mrs Swallow did not meet the criteria for payment of an ill health early retirement pension at the time her employment was terminated in April 1993. 
30. I therefore do not uphold the complaint against HMRC or Civil Service Pensions.
TONY KING

Pensions Ombudsman

20 March 2009
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