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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R W Harris

	Plan
	:
	AXA Equity and Law Multipension Personal Plan

	Respondent
	:
	AXA UK plc (AXA) 


Subject
Mr Harris says:

The Plan was incorrectly set up by AXA to apply 10% indexation to the sum assured.

The manner in which AXA administered the Plan and handled his complaints amounted to maladministration.
The Ombudsman’s determination and short reasons

The first part of the complaint should not be upheld.  The indexation to the sum assured was correctly applied by AXA in accordance with the policy documentation of the Plan.
The second part of the complaint should be upheld but only to a limited extent.  The Plan was properly administered by AXA and whilst there was maladministration in the manner that his complaint was handled, Mr Harris was fully recompensed by AXA for that maladministration.  However, a similar subsidiary complaint should be upheld, as this also amounted to maladministration.
DETAILED DETERMINATION

Material Facts
1. With the services of a financial adviser, who Mr Harris says was “appointed by AXA” Mr Harris completed an application form for the Plan on 19 November 1985 to provide Section 226 retirement policies (Retirement Policies) and a Section 226a life assurance policy (Life Assurance Policy).
2. An AXA microfiche copy of the application form shows:
· A normal retirement date of 65 [9 November 2009].
· A monthly contribution of £125.00, inclusive of extra for additional death benefit.

· A figure of £75,000 written above a box for an option of the additional death benefit to be the sum assured plus the fund value.

· A box ticked in the same section for the additional death benefit to be the greater of the sum assured figure inserted of £75,000 and the fund value.

· A box ticked to include the option to make annual increases of 10%.

· A box ticked, but then deleted, without the alteration being initialled, for the increases to apply to the retirement contributions.

· A box ticked for the annual increases to apply to retirement contributions and sum assured.

3. A policy schedule issued by AXA states in the index option for the Life Assurance Policy that:
“The Sum Assured will increase by 10% per annum”.

4. A self employed premium certificate shows that £17.90 of the monthly contribution was to be paid to the Life Assurance Policy.

5. A completion statement, under the heading of “Indexation Option” states:
“Your application form indicated that you wish to increase your retirement contributions and sum assured each year by 10%.

You will be sent a notice each year giving details of the revised benefits and contributions.”

6. AXA says that the life assurance element of the Plan works as follows:

“The premium received is allocated to investment fund units.

Each month the cost of the Sum Assured is determined and investment units are realised to meet the cost.
The cost varies from month to month, as it in part depends on investment performance and in part on the age of the policyholder.

At the outset, the average expected monthly cost is calculated to provide the Sum Assured over the full term of the Plan.

The cost is based on the initial Sum Assured and makes assumptions about future investment returns and mortality rates.

For each subsequent increase in the Sum Assured the average monthly cost of the increase is calculated in a similar way.
Consequently, when the Sum Assured is increased by 10% the contribution to support the additional cover will not automatically increase by 10%.”
7. Before each renewal date of the Plan, AXA issue a notice in the form of an annual indexation letter.  An example sent to Mr Harris is as follows:
“MULTIPENSION INDEXATION DATE:
04/12/1992    PENSION REVIEW DATE:
04/12/1992

We are pleased to confirm that benefits under your Multipension will be increased on the basis requested from the Indexation Date.
The details are:


Before Indexation
After Indexation
Total Contribution  Sum Assured  Total Contribution Sum Assured


£
£
£
£

234.20 M 
132865 
253.20 M 
146151

Benefit Statements for all your [AXA] personal pension plans will be provided shortly, under separate cover.” 

8. The following are extracts from a Benefits Statements for Mr Harris of 25 October 2003:
8.1
“Your plan now
AXA Sun Life Retirement Annuity Plan


Please read the Explanatory notes on the next page.

Contributions paid in the last year


Your contributions (14.67% of your earnings)
£10,275.60

​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​_______________________________________________________________


Total contributions since 4 November 2002
£10,275.60

of this the following contributions have been used for Guaranteed minimum lump sum
£3,882.00”

8.2
“Explanatory notes

Please read this note with the section ‘Your plan now’.

Contributions to your plan

You may be able to claim tax relief on our contributions from your Tax Office.
The total contribution includes £3,882.00 for the cost of life cover with this plan.

We take away units each month to cover the cost of the death benefits.”

8.3
“Explanatory notes

Please read these notes with sections ‘At retirement’ and ‘Summary of your pension”.
Level of contributions
Our projections assume that the monthly contributions to your plan increase by 10% each year until the retirement age shown.
The effect of life cover on your projections

The cost of the new guaranteed minimum lump sum will increase each year.
The percentage that the cost increases by is usually more than the percentage increase in the guaranteed minimum lump sum.”
9. In January 2005, Mr Harris received a benefits statement for the Plan from AXA.  He was disappointed with the investment performance and the forecasts of the Retirement Policies.  He was informed by the financial adviser (who he says did not know what was happening until he spoke to them) that this was mainly because some 40% of the monthly contributions were being used for the sum assured under the Life Assurance Policy.  He says that this caused him concern, as he had been unaware of the amount of the monthly contribution was being used for the Life Assurance Policy.  He decided to obtain help and assistance from The Pensions Advisory Service (TPAS).

10. In a letter to TPAS of 28 February 2005, AXA said £496.90 of the monthly contribution of £1,120.10 was being used for the sum assured of £458,676.00.
11. A delay followed, as documents requested by TPAS for the Plan requested had not been enclosed with AXA’s letter.  These were posted to TPAS on 17 March 2005, but not received, and further copies were then sent by recorded delivery on 22 March 2005.
12. On 23 March 2005, TPAS asked AXA the following:

i. What authority did AXA have to annually increase the level of Mr Harris’ sum assured?
ii. On what basis had the premium for the sum assured been increased so rapidly?
iii. How could Mr Harris have known how much of the premium was being used for the sum assured?
13. The first question asked by TPAS above was caused by one page of the microfiche copy of the application form provided by AXA being cut off and not showing the box ticked under the indexation option for increases of 10% to be applied to both the retirement contributions and the sum assured.

14. TPAS faxed a copy of the letter and telephoned AXA on 21 April 2005.  
15. TPAS faxed and telephoned AXA on 4 May 2005.  AXA said a reply to the letter of 23 March 2005 would be provided by the end of the week.
16. On 5 May 2005, TPAS faxed AXA and asked whether Mr Harris’s sum assured could be reduced to £75,000.  Mr Harris' written request for the reduction and the revised contribution required for the sum assured was faxed to AXA on 9 May 2005.

17. TPAS further followed up AXA by fax on 16 May 2005 for replies to the enquiries made above.

18. On 18 May 2005 AXA provided TPAS with another copy of the application form, this being the same ‘cut off’ version as before, and said:

· Mr Harris had chosen the option to make 10% annual increases to his retirement contributions and sum assured.

· Before each indexation increase was made, a letter had been sent detailing the new sum assured with the increased contribution payable.

· An example copy of an indexation letter issued on 25 November 2002 was enclosed.
· Confirmation was requested from Mr Harris that he still wished to reduce the sum assured to £75,000 and whether the annual indexation increases were to be continued.
19. TPAS responded by fax and letter on 23 May 2005.  It said that the copy of the page of the application form received had not showed any indexation option completed for the sum assured and that the 2002 indexation letter had not detailed the amount of the contribution required for the increased sum assured, only the revised total monthly contribution for the Plan.

20. TPAS chased up AXA on 27 May 2005 for the amount of the contribution required for the reduced sum assured.  AXA responded by providing two illustrations of the retirement benefits for the Retirement Policies at age 65.  Both of the illustrations assumed an integrated sum assured of £75,000 and, thus, neither showed a contribution required for the sum assured.
21. On 31 May 2005, TPAS discussed with AXA the basis on what the sum assured was to be provided.
22. On 1 June 2005, AXA wrote to TPAS and said that if the sum assured was changed to an additional basis and reduced to £75,000 with effect from 4 June 2005, £136.45 of the monthly contribution of £1,120.10 would be used for the sum assured.
23. TPAS then asked AXA on 6 June 2005 if Mr Harris could pay £700.00 a month as retirement contribution with the £136.45 on top for the sum assured of £75,000.
24. TPAS followed up this request and also for a full reply to its previous letter of 23 May 2005 by fax, on 13 June 2005 and 20 June 2005.

25. On 23 June 2005, TPAS faxed AXA, referred to telephone conversations and asked for a full reply to its letter of 23 May 2005, and said:

“… the fundamental question that needs to be answered, which is that, as Mr Harris did not tick the box on the form inviting him to authorise annual increases to the 226a premium … what contractual authority did your office have to increase his monthly premium?”
26. AXA wrote back to TPAS on the same day further replying to the letter of 23 May 2005 and provided a full copy of the page from the application form, which now showed that the box for both the sum assured and retirement contributions had been ticked for the increases to be made at 10%.  AXA accepted that the contribution for the increased sum assured had not been shown separately on the annual indexation letters and went on to say that if the sum assured was reduced to £75,000 with effect from 4 July 2005, the retirement contribution would be £655.20 with a contribution of £0.05 for the sum assured.
27. TPAS telephoned AXA on 24 June 2005 about the confusion of the contribution required for the sum assured and discussed the ticked box of the application form for the annual increases to be made of 10% on both the sum assured and the retirement contributions.  AXA said that the matter had been lodged as a formal complaint.

28. On 6 July 2005, TPAS discussed Mr Harris’ case with one of AXA’s complaint’s staff and it was agreed that the tick in the box of the application form was different from ticks in other boxes.
29. In a formal letter of 14 July 2005 about Mr Harris’ complaint, AXA said:
· Mr Harris’ financial adviser was responsible for choosing the Plan.

· AXA was not involved in the financial adviser’s reasons for the recommendation.

· Any questions about the original sale of the Plan should be taken up with the financial adviser.

· The policy schedule and completion statement had confirmed the index option chosen.

· Each year AXA issued an annual review package, which showed the contributions paid in the previous 12 months for the sum assured.

· If the monthly premium for the Plan was to be reduced to £836.45 with effect from 4 June 2005, there would be a deduction made of £816.72 in accordance with the terms and conditions of the Plan.
30. In a further discussion with another of AXA’s complaint’s staff on 25 August 2005, TPAS suggested a solution to the situation would be for AXA to convert all or part of the contributions paid for the life assurance to retirement contributions, because Mr Harris was adamant that he had not ticked the relevant box.  AXA agreed to consider the suggestion and said that the matter would be discussed with more senior staff.

31. Further telephone conversations followed until, on 21 September 2005, AXA issued a final decision letter to TPAS about Mr Harris’ complaint, in which the decision reached in its previous letter of 14 July 2005 was upheld.  AXA said it was not prepared to make any amendment to Mr Harris’ Plan from the outset but it was willing to allow the sum assured to be reduced to £75,000 as from February when the complaint first arose, if Mr Harris’s written confirmation was provided.  AXA added that its decision was final and, if Mr Harris was dissatisfied, he could refer his complaint to the Financial Ombudsman.
32. AXA wrote to TPAS on 4 October 2005 referring to recent telephone conversations and provided a resume, as seen by AXA, of the Plan and Mr Harris’ situation.  Again AXA asked for Mr Harris’s written confirmation to be provided for a fixed sum assured of £75,000 and explained that normally the death benefit under the Plan was the greater of the sum assured or the value of the retirement policies but in view of the unsatisfactory way in which the complaint had been dealt with, AXA would be agreeable to reducing the sum assured to that level from February 2005.  Advice was also requested about the level Mr Harris wished to pay as retirement contributions.
33. In a letter to AXA dated 10 October 2005, TPAS said:
“There are two particular issues I wish to raise at this juncture that you have not specifically mentioned in you letter:-

1.
I was assured by [AXA staff] that “quotations” had been prepared on the basis of converting some or all of Mr Harris’ 226a premium into 226 premium.  I was assured, on more than one occasion, that these figures were simply being reviewed by someone more senior and then these would be released for me and, of course, Mr Harris to consider in order to bring this case to a conclusion.  Instead of this I received the totally unacceptable letter … dated 21 September 2005 which not only did not make any proposals for settlement but, rather, stated that nothing was to proposed for settlement, but rather, stated that nothing was to be proposed by your office by way of settlement and, if that were already not bad enough, confirmed that “… this is our final decision and it cannot be changed..”.  Clearly, and I am sure you would not argue this, this is not the proper way to handle complaints of this nature.  Only recently I was asked by one of your colleagues “Is this a complaint?” and “Should I record this as a complaint?” which seems a rather ridiculous question seeing that the Pensions Advisory Service had been involved already for many months.
2. You have not addressed the issue of the original Proposal Form – I do not believe that, when Mr Harris is firmly of the opinion that some form of “amendment” occurred to his Proposal Form after he had originally signed and would happily sign an Affadavit [sic] confirming that he did not sign the indexation box; it does seem rather unhelpful (particularly as this would go a long way, in my opinion, in helping to bring this matter to some form of conclusion) that you are unable to produce the original Proposal Form.  This is a serious matter as Mr Harris has had approximately £90,000 being paid towards life assurance premium when he thought the vast majority was building towards retirement income.”
34. AXA responded on 14 October 2005 and said:

“I am embarrassed by the way in which we have handled this complaint.  There have been too many people involved and the communications with you have not been up to the standard I would expect to see.  Some approximate figures were prepared to look at the financial implications of changing Mr Harris’s policy, but they were approximate and very much for internal use.  It should not have been suggested that we were going to send them to you.

I have noted your comment that Mr Harris is firmly of the opinion that is application form was changed after he signed it.  The form has quite clearly been changed, but when this was changed and by whom we do not know.  … all of the documents were microfiched shortly after the policy records were established and therefore the original application was destroyed some 20 years ago. …

I can see no reason why AXA would have changed the form.  However, even if the form was changed after it was signed by Mr Harris, the policy documentation quite clearly stated that both the retirement contribution and the sum assured would be indexed each year. …

I note that Mr Harris does not recall receiving [index letters] before 1999.  I have not however found anything in the correspondence to suggest that he did not receive the policy documents or the letters informing him of the increase to contribution …

You have requested that the 226a premium paid since February 2005 be returned to Mr Harris.  I am not entirely clear what is required here.  Are you requesting that the sum assured be reduced to £75,000 from February 2005 and that simultaneously we reduce the total contribution by the life cover premium of £464.90 per month?  If this is the case, a reduction in the total contribution of this amount will, under the terms of the policy, lead to a reduction of £1434 being made from the fund.  If the sum assured is reduced to £75,000, but the total contribution is maintained then no deduction will be made.  We are quite willing to make this change from February, but I would ask you to provide us with a written instruction from Mr Harris setting down the change that he wishes us to make.

…

I understand that Mr Harris is asking us to remove the indexation of the sum assured from the outset of the policy which will automatically lead to a significant increase in his retirement fund.  For the reasons set out in this letter and my letter of 4 October I would not be willing to agree to such a change.  It seems to me that it is unlikely that this matter will be resolved without the involvement of the Ombudsman.  I would suggest therefore that this matter is referred to the Ombudsman now to avoid any further delay.”

35. The sum assured for Mr Harris’ Life Assurance Policy was then later amended to a fixed sum assured of £75,000 with effect from February 2005, without any charge being made by AXA for the amendment.

36. TPAS’s involvement then ceased but exchanges of correspondence continued between Mr Harris’ representative and AXA’s legal department, essentially about the same matters in dispute as before, but now with an additional issue in that Mr Harris denied receiving any policy documentation when the Plan was set up.  The correspondence is briefly summarised as follows:
· Letter from representative of 10 February 2006.

· AXA reply of 2 March 2006.

· Letter from representative of 31 May 2006.

· Follow-ups from representative for a reply of 4 and 28 August 2006.

· Letter from AXA to Mr Harris of 4 September 2006, which said that AXA was unable to find the letter of 31 May 2006 and did not have the authority to deal with the representative.

· Letter of authority provided by Mr Harris of 14 September 2006.
· Follow-up from representative of 19 October 2006 for reply to letter of 31 May 2006.
· AXA letter to representative of 26 October 2006, being reply to letter of 31 May 2006, and in which AXA provided a copy of a letter, dated 28 June 2006, that had been drafted but not sent due to the departure of the writer on sudden maternity leave.
· Letter from representative of 23 December 2006.

· Follow-ups from representative of 8 April 2007, 21 May 2007, 2 July 2007, 19 July 2007 (receipt acknowledged by AXA on 24 July 2007), 18 August 2007 and 12 September 2007, to which no replies were apparently received.
37. During the above period, on 10 July 2007, Mr Harris wrote to AXA asking how he could reduce his monthly contributions to the Plan.  He followed up for a reply on 29 July 2007 and 12 September 2007.

38. On 14 September 2007, Mr Harris again wrote to AXA informing it was authorised to reply to the representative.  However, AXA replied directly to Mr Harris on 24 September 2007 and requested confirmation of the date that the monthly contribution was to be reduced from, the monthly contribution to be paid, whether the sum assured was to be maintained or reduced and whether the indexation of 10% was still to be applied to the Plan.
39. In a letter to AXA of 1 October 2007, Mr Harris said:

“1.
I would like to reduce the contributions from 4 October 2007.

2. I would like to temporarily reduce the contributions to my pension plan to £100 per month.

3. I understand that my life insurance is fixed at £75,000 and this should not change.  Please confirm how much a month I pay towards this.

4. The life assurance does not increase by 10%.  However, indexation does apply, and should continue to apply, to contributions to my pension plan.”

40. Mr Harris chased up AXA on 29 October 2007 for confirmation that the change to the Plan had been made, as the October 2007 monthly contribution had been taken at the full previous rate and the November contribution was due shortly.
41. In a letter to Mr Harris of 29 October 2007, AXA said that to maintain the sum assured of £75,000, the minimum monthly contribution required would be £223.75 and asked if he still wished to proceed.

42. On 30 November 2007, AXA sent an annual indexation letter to Mr Harris for the renewal of the Plan due on 4 December 2007.  This showed the monthly contribution was to be increased to £927.00 with a sum assured of £75,000.
43. On 2 November 2007, the representative emailed AXA and the monthly contribution to the Plan was then reduced to an amount decided by Mr Harris.
Submissions

44. Mr Harris says
· He intended that the retirement contributions to the Plan should increase annually by 10% and the sum assured should be the greater of £75,000 or the value of the retirement fund.

· After he had completed the application form it was altered.

· It is obvious from the handwriting and the nature of the tick in the box that the changes were made by a different hand than his.
· He was not contacted to approve to the change and gave no consent to the alteration.

· On the balance of probabilities the application form must have been altered by AXA.
· AXA has argued that he should have been aware that 10% indexation would be applied to the contribution for the Life Assurance Policy as a result of the policy schedule and completion statement, but no policy documentation for the Plan was received.
· AXA is unable to provide any evidence to show to where the policy documentation was issued or, indeed, if any was ever issued.

· Given AXA’s admitted poor handling of his complaint and without any documentary evidence to the contrary, it is more likely than not that AXA failed to issue any policy documentation.

· The renewal documentation was inadequate in that the annual indexation letters only showed an annual increase in the total monthly contribution for the Plan, and not the contribution that was being used for the increased sum assured.
· The delays by AXA in dealing with his request of 10 July 2007 to reduce the monthly contribution of the Plan caused him additional unnecessary distress and inconvenience.
· Additional compensation should also be awarded for the maladministration that occurred during the period after his representative became involved in the matter.

45. AXA says:
· The application form was clearly altered but it is not known by whom.
· Copies of the correspondence sending out the policy documentation are not retained in AXA’s records.
· Mr Harris had not previously queried the absence of the policy documentation or the annual renewal increases that were made to the sum assured.

· The annual indexation letters showed that the sum assured increased by 10% and also that the total monthly contribution increased by a percentage figure different each year to that of 10%.
Conclusions

46. Mr Harris claims his application form for the Plan was altered to show that annual indexation of 10% was to be applied to both the retirement contributions and the sum assured.
47. The tick in the option box for the indexation to be applied only to the retirement contributions is deleted but it is impossible to judge from the microfiche copy whether the pen used for the deletion was the same used for the tick shown in the option box for the indexation to be applied to both the retirement contributions and the sum assured.  Similarly, it is impossible to judge when the alteration was made or conclude definitively whether the deletion (which was not initialled) or the tick was made by a different hand.
48. The fact that AXA and TPAS may have agreed that the tick was different from other ticks in the application form does not help me in deciding who might have made the alterations. 
49. Mr Harris asserts that on the balance of probabilities AXA must have made the alterations.  I do not doubt the strength of his recollection that he did not make the amendments nor see the form including the amendments. However, for this contention to succeed, the balance of probabilities must exceed 50%.
50. A financial adviser was involved in the sale of the Plan. Mr Harris says that he did not make the amendment – and if he did not then it is improbable that the financial adviser (who would have been acting on his instructions) made it.  The probability, he says, is that AXA did.

51. There were three possible parties involved. Even accepting Mr Harris’ recollections as fact, that does not in my view preclude mistake or misunderstanding between him and the adviser. There is no clear evidence about who may have altered the application form and with the three possible parties, I am unable to reach a conclusion based on the balance of probabilities.  
52. I do not uphold the first part of the complaint.
53. The policy documentation for the Plan was prepared by AXA on the basis of the application form.  Mr Harris says that he did not receive the policy documentation and further says that AXA cannot evidence where it was sent to or if any was issued.
54. In the circumstances, the policy documentation may well have been routed via the financial adviser for onward transmission.  Understandably, after more than twenty years, AXA is unable to provide copies of any letters sending out the policy documentation.  Whilst for some unknown reason Mr Harris may not have received the policy documentation, the policy documentation was prepared and I consider it more likely than not that it was issued by AXA.
55. I am not persuaded that AXA’s admitted poor handling of Mr Harris’ more recent complaint provides any guide to an alleged past administrative failing on the part of AXA that may have occurred some 20 years ago. 
56. Even if Mr Harris was prevented by not receiving the policy documentation from realising that the Plan had not been set up in the way he had intended, AXA issued annual renewal information about the Plan, which ought to have been sufficient to have made him aware of the way it was being operated.
57. The annual indexation letters showed that the sum assured under the Life Assurance Policy was being increased by 10% per annum and that is was clearly not being operated on the basis of the greater of £75,000 or the fund value.

58. AXA has explained in paragraph 6 above how the life assurance element of the Plan works and, thus, it can be seen that the monthly contribution shown in the annual indexation letters included an estimate of the amount of contribution that would be required for the next year’s increased sum assured.  This accounts for why the total monthly contribution increased each year by an amount of more or less than that of 10%.
59. The annual benefit statements that followed the annual indexation letters not only showed the amount of the contribution used for the previous year’s sum assured but also provided the information that the amount of the monthly contribution being used for the sum assured was an increasing amount.
60. I am satisfied, therefore, that AXA provided sufficient information to Mr Harris about the way the Plan was being operated and, as this was also in accordance with the policy documentation, I am unable to find that AXA’s administration amounted to maladministration.  I do not uphold this part of the complaint.
61. AXA has accepted that Mr Harris’s complaint during the period in which TPAS was acting on his behalf was not dealt with in a satisfactory way and I would agree that this amounted to maladministration.  Nevertheless, I consider that Mr Harris was fully recompensed for that maladministration, as AXA waived the normal charge made for a reduction in rate of the monthly contribution and backdated the change of the sum assured of £75,000 to February 2005.
62. Furthermore, as the amount of the charges waived above was considerably more than that I would normally award in similar cases causing distress and inconvenience, I consider that the amount was sufficient to also have covered the later period when the representative was acting on Mr Harris’ behalf, which could also arguably be seen as maladministration by AXA.
63. However, I consider that AXA’s failure to deal in timely manner with Mr Harris’ subsequent request to reduce the level of his monthly contribution to the Plan, which he made on 10 July 2007, also amounted to maladministration.  Undoubtedly, this caused him unnecessary distress and inconvenience and it is appropriate, therefore, that I should make a modest award to him in recognition of that maladministration.
Direction

64. I direct that AXA shall, forthwith, pay £50 to Mr Harris for the non-financial injustice caused to him by its maladministration identified in paragraph 62 above.
TONY KING

Pensions Ombudsman

29 January 2009
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