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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs S A Scott

	Scheme
	:
	Thomas May Retirement Benefit Scheme (the Scheme)

	Respondents
	:
	Beckett Financial Services Limited (BFS) and the Trustees of the Scheme (the Trustees)


Subject
Mrs Scott says BFS and the Trustees delayed by approximately a year the transfer of her benefits from the Scheme to a buy-out policy (a Trustee Proposed Section 32 (TPS32)) with Scottish Equitable (now Aegon Scottish Equitable). 
Mrs Scott disagrees with the amount of compensation that has been paid into her TPS32 – fifty per cent of her financial loss. Mrs Scott wants her policy to receive the full calculated loss. 

The Ombudsman’s determination and short reasons

The complaint should be upheld against BFS because BFS did not action the bulk transfer of members (including Mrs Scott) who had opted for a TPS32 until after the assignment of members who had chosen (or by default were elected) a buy-out policy with Prudential.

The complaint should not be upheld against the Trustees, who were not responsible for any unjustifiable delay.
DETAILED DETERMINATION

Material Facts
1. Mrs Scott was a member of the Scheme, initially a contracted-out money purchase arrangement, which subsequently contracted-in from April 1997 with members’ protected rights retained in the Scheme.  
2. The Scheme’s funds were held by Prudential, who provided an administration service.
3. In 2003, the partners of Thomas May & Company (TM&C) decided to set up a financial services company: Thomas May Financial Services Limited (TMFS), which was wholly owned by the partners, some of whom were appointed directors of the company and trustees of the Scheme. 

4. The Trustees appointed TMFS as their financial advisor for the Scheme. 

5. TMFS subsequently became an appointed representative of BFS. 
6. TMFS operated from the same offices as BFS using BFS’ employees.
7. Contributions to the Scheme ceased after April 2004, with on-going contributions paid into a new Group Personal Pension with Scottish Equitable.

8. In December 2004, BFS prepared and issued an Announcement, on behalf of the Trustees, that it had been decided to wind-up the Scheme.

9. The Notice of Intention gave the Scheme’s preserved members ninety days to confirm how they wished their benefits to be secured. Two of the options available were: personal assignment in a Section 32 buy-out policy with Prudential (which was also the default option if members did not respond, or failed to secure their benefits in an alternative appropriate arrangement) or transfer to a TPS32 (in their name) with Scottish Equitable. 
10. Concerning the latter option, the Trustees had negotiated enhanced terms with Scottish Equitable, which included the augmentation of each member’s transfer value by 7.89 per cent, before allocation to a TPS32. The enhancement was subject to the payment of a bulk transfer to Scottish Equitable (i.e. members who opted for the transfer could not be paid piecemeal to Scottish Equitable).  
11. With the exception of the Announcement to members (and a letter issued to the Trustees, on 13 April 2005, concerning the assignment of non-transferring members), all written correspondence pertaining to the bulk transfer to Scottish Equitable was issued either on BFS headed paper or using BFS’ email address. 

12. In February 2005, Mrs Scott confirmed that she wanted her benefits transferred to a TPS32. 

13. On 18 March, Prudential received an email from BFS enclosing a schedule of Scheme members (fifty-one) who had opted for a buy-out policy with Prudential. The email did not mention the members who had opted for a TPS32 with Scottish Equitable. 
14. On 30 March, Prudential issued a bulk assignment form and questionnaires (to be completed for each member), which BFS forwarded to the Trustees on 13 April. 

15. The form incorrectly included Mr R M Beeby (who had opted for a TPS32) and excluded Mr S P Beeby (who had opted for an assigned buy-out policy with Prudential).
16. The Trustees returned the completed form and questionnaires to BFS on 7 June. BFS forwarded the paperwork to Prudential on 8 August (having crossed out Mr R M Beeby on the form) and requested Prudential to provide an assignment form and questionnaire for Mr S P Beeby.  

17. Prudential issued the requested paperwork on 23 August, which the Trustees completed and returned to BFS on 22 September.  
18. On 23 September, the Trustees asked BFS when the bulk transfer of members to Scottish Equitable would be processed. 

19. BFS replied that since the last member assignment with Prudential (Mr S P Beeby) had been completed, they were now able to request relevant information and transfer documentation from Prudential and Scottish Equitable. 
20. On 26 September, BFS notified Prudential that the remaining Scheme members were to be bulk transferred to buy-out policies with Scottish Equitable and requested their requirements to action this.

21. On 27 October, Prudential issued to BFS a bulk transfer form and receiving scheme policy declaration for completion. 
22. Neither BFS nor Scottish Equitable can confirm when BFS contacted Scottish Equitable for their requirements to complete the bulk transfer, but it is thought to have been around the same time that BFS contacted Prudential.
23. On 14 November, BFS emailed Prudential a spreadsheet listing the members to be included in the bulk transfer (thirty-one) and requested that they complete the spreadsheet by inserting various information (including each member’s transfer value).
24. On 24 November, Prudential returned to BFS the completed spreadsheet with a further bulk transfer form and additional information forms (one for each transferring member) for completion. Prudential required the completion of the latter forms to calculate each member’s Inland Revenue (now H M Revenue and Customs) maximum benefits. 
25. On 29 November, BFS wrote to the Trustees enclosing the additional information forms. The Trustees completed and signed the forms on 5 December.
26. The Trustees do not recollect receiving either Prudential’s bulk transfer form or Scottish Equitable’s ‘Trustee Transfer Plan’ application form, and suggest that they were brought in by BFS on the date they were respectively signed by them - 19 and 21 December. 
27. BFS say that both forms were sent to the Trustees, but are unable to confirm the date(s), or when (after completion) they were returned to BFS.
28. On 17 January 2006, Mrs Scott complained to the Trustees and BFS about the time it was taking to transfer her benefits and requested financial redress of £9,700.00. 
Mrs Scott calculated this sum by comparing the performance of Scottish Equitable’s Universal Lifestyle Collection Fund (the fund in which her transfer was to be invested) with that of Prudential’s with-profits fund (in which her benefits in the Scheme were currently held) between June 2005 (Mrs Scott claimed that her transfer should have been finalized by 1 June 2005) and January 2006.

29. On 24 January, BFS acknowledged Mrs Scott’s complaint against the Trustees. 

30. On the same date, Scottish Equitable collected from BFS the signed bulk transfer declaration and completed application form.
31. On 7 February, Scottish Equitable returned to Prudential the bulk transfer declaration and requested the transfer payment.
32. Prudential asked Scottish Equitable to return the receiving scheme declaration. Prudential received this on 17 February. 

33. On 21 February, BFS notified Mrs Scott that Scottish Equitable were awaiting the bulk transfer cheque from Prudential.
34. Prudential sent their cheque for £1,003,304.56 (together with a breakdown of each members transfer value and a completed Scottish Equitable information spreadsheet) to Scottish Equitable (and copied-in BFS) on 27 February.  Mrs Scott’s transfer value was £81,850.52.
35. On 2 March, each member’s transfer (enhanced by 7.89 per cent) was applied to a TPS32 in their name, purchasing units in the Universal Lifestyle Collection Fund (investment choice selected by the Trustees). Mrs Scott’s enhanced transfer value (£88,308.52) purchased 72,425.60 units in this fund.

36. In response to Mrs Scott’s complaint, BFS notified Mrs Scott that the bulk transfer had been completed in accordance with statutory regulations and therefore rejected her financial redress claim against the Trustees.

37. Mrs Scott complained to the Pensions Advisory Service (TPAS).

38. The Trustees notified BFS that they held BFS responsible for the time taken to complete the bulk transfer to Scottish Equitable and that they would reclaim any fines or awards made against them from BFS.
39. Following various communications between TPAS, BFS, the Trustees and Prudential it was agreed that Prudential would calculate any financial loss incurred by members by comparing their transfer value at 27 October 2005, enhanced by 12.9 per cent (in respect of the growth of Scottish Equitable’s Universal Lifestyle Collection Fund between 27 October 2005 and 2 March 2006), against the actual transfer value paid on 27 February 2006. The time period was chosen because it covered the main increase in the bid price of Scottish Equitable’s Universal Lifestyle Collection Fund.

40. Mrs Scott accepted the calculation basis.

41. Prudential calculated each member’s loss, which totalled £72,430.85. Of this sum, Mrs Scott’s calculated loss was £7221.94. 
42. BFS acknowledged to the Trustees that “there clearly were unnecessary delays amounting to something in the region of 7 months” and asserted that BFS, the Trustees and Prudential should each pay a third of the total loss. Their reasoning was:
· The Trustees took approximately 2 months (April to June 2005) to complete and return Prudential’s bulk assignment form and questionnaires and then a further 2 weeks to complete and return Mr S P Beeby’s assignment form and questionnaire. However, of this total period, BFS held Prudential ultimately responsible for 2 weeks – for excluding Mr S P Beeby from the bulk assignment form. 

· BFS took 2 months (June to early August 2005) to return the bulk assignment form and questionnaires to Prudential and request an assignment form and questionnaire for Mr S P Beeby, plus almost 2 months (end of September to mid-November 2005) completing the buy-out of two further members with Prudential (by default - resulting from each member’s original transfer request, to their respective new employer’s scheme, not completing). However, of this total period, BFS held Prudential responsible for the first two months – again, for excluding Mr S P Beeby from the bulk assignment form. 

· Prudential were responsible for 3 months of the delay - 2 weeks plus 2 months in respect of Mr S P Beeby (as noted above) plus their time taken to issue an assignment form and questionnaire for Mr S P Beeby (requested early August and issued late August 2005). 
43. BFS say that: 

· Prudential should have been aware of the possibility of transfers, since transfer values had previously been requested in June 2004.

· Prudential instructed BFS how the Scheme’s wind-up should be dealt with.

· The Trustees appointed TMFS as financial advisers and administrators of the Scheme, as evidenced by the Announcement prepared by TMFS and approved by the Trustees.

· That the Trustees, as directors of TMFS, had a conflict of interest, materially benefitting from the transfer of members to ASE, had a responsibility to declare their interest to the Scheme members if a member used BFS for independent financial advice, and that TMFS should pay the total commission that they received from BFS (in respect of the transfer of members to ASE) to offset the units loss incurred by Mrs Scott and any other similarly affected members.
44. The Trustees have declined to pay any of the loss, holding BFS entirely responsible for the delayed completion of the bulk transfer, saying that they were reliant on BFS’ expertise. 

45. The Trustees do not consider their time taken (seven weeks) to return the bulk assignment form and questionnaires was unreasonable, since there were fifty-one questionnaires to complete.
46. Prudential have also declined to pay any of the loss for the following reasons:

· Prudential concede that they made a minor clerical error concerning Mr R M Beeby and Mr S P Beeby, but are of the opinion that BFS and the Trustees were responsible for checking the bulk assignment form, which could have been amended before it was signed.

· Whilst Prudential knew that the Scheme was winding-up they were not aware of the bulk transfer to Scottish Equitable until BFS requested transfer paperwork in late September 2005.

· Whilst Prudential took slightly longer than their 10 working days turnaround to issue the bulk transfer paperwork this did not have a significant impact on the time taken to complete the transfer. 

· Following Prudential’s issuance of buy-out assignment and transfer paperwork there were long delays between forms being signed and returned to them.

· Prudential deny instructing BFS that the assignment of members (not being transferred) should be completed before the bulk transfer of members to Scottish Equitable. If they had been asked, they would have recommended that both processes be dealt with at the same time.
47. BFS have been unable to provide evidence that:

· Prudential instructed them that the bulk assignment should be completed prior to securing benefits for Scheme members who had chosen an alternative option.
· Prudential were aware of the members to be included in the bulk transfer to Scottish Equitable prior to September 2005.
· They requested the necessary transfer paperwork from Prudential prior to September 2005.
48. BFS subsequently decided to pay half (£36,216.00) of the total calculated loss to Scottish Equitable, describing it a gesture of goodwill.
49. This sum was allocated between each member’s TPS32 (in proportion to their total loss, as calculated by Prudential) on 13 February 2007.

50. Mrs Scott’s share of the sum paid was £3,641.19, which on allocation to her TPS32 was enhanced (by 7.89 per cent) to £3,928.48 and purchased 2,989.48 units in the Universal Lifestyle Collection Fund.
51. Mrs Scott complained to my office about the level of compensation paid into her TPS32.

52. If the bulk transfer had been paid to Scottish Equitable on 1 August, Mrs Scott’s transfer value would have been £80,262.00.  
53. The bid price of Scottish Equitable’s Universal Lifestyle Collection Fund on 4 August 2005 was 109.230. 

54. If Mrs Scott’s transfer had been allocated to her TPS32 on this date, after enhancement by 7.89 per cent (to £86,594.67), it would have purchased 79,277.37 units in the Universal Lifestyle Collection Fund.
55. The difference between the total units purchased in Mrs Scott’s TPS32 (75,415.08 – purchased 2 March 2006 and 13 February 2007) and the units that would have been purchased on 4 August 2005 is 3862.29.
Conclusions
56. Whether the Trustees appointed TMFS as administrator is not material to my jurisdiction.  For that purpose what matters is whether BFS were in fact carrying out an act or acts of administration. Given that, with one exception, the correspondence relating to the transfers was dealt with by BFS (rather than TMFS) I conclude that BFS were indeed acting as administrator for the purposes of my jurisdiction.

57. It is clear that there was a financial relationship between BFS and TMFS and, in turn, between TMFS and TM&C.  The partners of TM&C were also trustees.  But those inter-relationships are not relevant if BFS were responsible for a loss to Mrs Scott.
58. BFS have provided no evidence to support their claim that Prudential told them to deal with the assignment of non-transferring members before the bulk transfer of members who had opted for a TPS32 with Scottish Equitable. But, even if Prudential had, it was BFS’ subsequent decision to adopt this approach. BFS were under no obligation to follow Prudential’s recommendation (if one was made).
59. No evidence has been provided by BFS that they requested or chased bulk transfer paperwork from Prudential (or Scottish Equitable) prior to 26 September 2005.

60. BFS say that Prudential should have been aware of the possibility of transfers, since BFS had requested transfer values for the Scheme members in June 2004.
61. Whilst Prudential were aware that the Scheme was in wind-up they did not know (until BFS told them in September / November 2005) the members who had opted to transfer to Scottish Equitable. The onus was on BFS (acting on behalf of the Trustees) to notify Prudential and request any paperwork required, rather than for Prudential to issue it before it was requested.

62. Prudential’s slight delay in issuing the bulk transfer paperwork had no real impact on the overall time taken to complete the bulk transfer to Scottish Equitable.

63. In my judgment, BFS should not have decided to wait for the assignment of non-transferring members before looking at what had to be done to process the bulk transfer of members to Scottish Equitable. There was no reason that the settlement of all members’ benefits under the Scheme could not, as far as possible, have been progressed in parallel. This clearly did not occur.

64. BFS attribute two specific delays to the Trustees, but both relate to the completion of assignments for non-transferring members. Consequently, I do not need to consider these, since neither would have affected BFS’ ability to progress the bulk transfer of members to Scottish Equitable alongside the member buy-out assignments with Prudential.
65. I have not considered BFS’ suggestion that as Trustees the directors of TMFS had a conflict of interest. Mrs Scott has not complained about it. 
66. I uphold the complaint against BFS, with the consequence that BFS should make good any financial loss that Mrs Scott’s TPS32 policy incurred as a result of the delayed transfer of her benefits under the Scheme to Scottish Equitable.

67. Based on the time actually taken to complete the bulk transfer (after the assignment of non-transferring members had been essentially completed), which I do not consider was unreasonable, Mrs Scott’s transfer (as part of the bulk transfer) could reasonably have been paid to Scottish Equitable on 1 August 2005 and invested in her TPS32 on 4 August.
68. Prudential calculated Mrs Scott’s loss to be £7,221.94, which represents the difference between Mrs Scott’s transfer value at 27 October 2005, enhanced by 12.9 per cent (in respect of the growth of Scottish Equitable’s Universal Lifestyle Collection Fund between 27 October 2005 and 2 March 2006), and the actual transfer value paid on 27 February 2006 (enhanced by 12.9 per cent). 

69. However, my judgement is that the calculation of Mrs Scott’s loss should be based on the difference between the units that would have been purchased in Mrs Scott’s TPS32, if Mrs Scott’s transfer value had been calculated on 1 August 2005 and invested in her policy on 4 August 2005, and the sum of the units actually purchased in her policy on 2 March 2006 and 13 February 2007.  Making that comparison takes account of the increase in the Prudential transfer value between those dates.
70. If Mrs Scott’s transfer value applying on 4 August had been invested in the Universal Lifestyle Collection Fund on that date, it would have purchased 3,862.99 units more than were actually purchased by the higher, later transfer value. 
Directions

71. I direct that, within 21 days of this determination, BFS should obtain from Scottish Equitable the current purchase cost of securing 3,862.99 units in the Universal Lifestyle Collection Fund. Within 14 days of receiving the information BFS should pay this sum to Scottish Equitable for investment in Mrs Scott’s TPS32.

72. I also direct that within 14 days of this determination BFS pay Mrs Scott £150 for the inevitable distress and inconvenience caused to her.
TONY KING

Pensions Ombudsman

18 February 2009
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