

72389/2


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Smith

	Scheme
	:
	Local Government Pension Scheme (Scotland) (the Scheme)

	Respondents
	:
	Lothian Pension Fund (Lothian)


Subject
Mr Smith says Lothian failed to inform him that re-employment with a local government pension scheme employer would result in a reduction in the Compensatory Added Years (CAY) awarded on his premature retirement from his earlier local government employment.  
The Deputy Ombudsman’s determination and short reasons

The complaint should be upheld because: 
· there is no dispute that Lothian did not provide Mr Smith with the appropriate information;

· there is sufficient evidence that Mr Smith would not have opted to return to local government employment had he been properly informed.   
DETAILED DETERMINATION

Material Facts
1. Mr Smith was born on 22 September 1941. 
2. He was employed by City of Edinburgh Council (the Council) as an Electrical Engineer and was a member of the Scheme. Members are required to contribute to the Scheme. 
3. Mr Smith took early retirement from the Council on 31 March 1997, and was awarded an early retirement pension from the Scheme. The pension was enhanced by 9 years 174 days CAY awarded under the Local Government (Compensation for Premature Retirement) (Scotland) Regulations 1979, now replaced by the Local Government (Discretionary Payments and Injury Benefits) (Scotland) Regulations 1998 (the 1998 Regulations).  
4. On 8 April 1997, Lothian sent Mr Smith a “Notification of Retirement Benefits” and notes entitled “Notes on your Retiral” which stated:   
“Your pension is payable for your lifetime but, if you take up further employment with any employer who participates in the Local Government Superannuation Scheme, your pension may be reduced or suspended. This is because your combined income from your new employment and your pension must not exceed your pay (increased by index linking if appropriate) immediately before you retired”. 

The Notes do not mention that CAY could be lost if further local government employment is taken up. 
5. Immediately after leaving the Council, Mr Smith was offered, and accepted, employment with Messrs Mason Pittendreigh, a firm of Engineering Consultants.

6. Whilst employed by Messrs Mason Pittendreigh, Mr Smith carried out project work for Napier University. As a result, he was invited by Napier University to apply for a newly created post of University Engineer. Mr Smith was successful in his application and commenced employment at Napier University on 5 January 1998, and re-joined the Scheme. 
7. On 9 January 1998, Napier University wrote to Lothian and provided details of Mr Smith’s annual salary. The letter asked Lothian to assess whether any abatement of pension was required as a result of Mr Smith’s new salary plus his pension exceeding his pre-retirement salary.  
8. Lothian responded on 13 October 1998 saying that Mr Smith’s pension did need to be abated and that it had been overpaid since 5 January 1998. 
9. In an undated letter sent to Mr Smith at or around the end of 1998, Lothian said:
“I refer to your enquiry regarding your pension from your employment with Edinburgh Council which has been reduced while your (sic) re-employed with Napier University. 
The current un-reduced value of this pension is £9,459.82 p.a. You will receive the unreduced pension when you leave employment with Napier University. You will also be entitled to a pension in respect of your post with Napier University….” 
10. In a letter to Mr Smith, dated 11 September 2006, Lothian said:
“…The 1979 Regulations require that where necessary, compensation is reduced or suspended during a period of re-employment and reviewed at the end of the new employment. The general requirement, at the end of a period of new employment is to reduce the compensation award by the length of that service. An adjustment is also made for the relative salaries. If, for example a person who had been awarded 10 compensatory added years were then reemployed for 10 years, the 10 compensatory added years would cease at the end of the new employment. 

This is a particularly complex area. In your case you were awarded premature retirement compensation of 9 years 174 days and, to 21 September 2006, you will have been re-employed with Napier University for 8 years 260 days. In effect the Compensation Regulations require that your annual compensation be reduced by the amount of pension you could have built up over the 8 years 260 days. However, in calculating the reduction we take into account that your original compensation was based on lesser pay. Once an allowance has been made for the different pays, the reduction is approximately £3,462.64 a year. …

The guide to early retirement and voluntary severance drew attention to this reduction…. Unfortunately I cannot confirm that you received the guide.” 
11. Mr Smith retired from Napier University on 21 September 2006 and received a lump sum of £10,837.93 and an annual pension of £3,462.64 from the Scheme, all of which related to his period of pensionable employment with Napier University.
Submissions 
12. Mr Smith submits that:
12.1. at the time of joining Napier University he was not informed that service with a Local Government Pension Scheme employer would result in a reduction in his CAY. He did not receive the guide to early retirement and voluntary severance. 
12.2. had he been properly informed he would not have entered employment with Napier University. 
12.3. his salary with Messrs Mason Pittendreigh was broadly similar to that which he started to receive on employment with Napier University. 
12.4. since April 2007, he has been employed with Messrs Blackwood Partnership as a project engineer, which shows that he could have obtained employment of a similar salary scale outside of local government.
12.5. the unexpected nature of the letter of 11 September 2006 has caused him considerable distress and currently leaves him at a financial disadvantage.
13. Lothian submit that Mr Smith’s CAY has been correctly reduced in accordance with the Regulations. However, they do not oppose the allegation made by Mr Smith that he did not receive the guide to early retirement and voluntary severance. 
Conclusions
14. Lothian do not dispute Mr Smith’s contention that he was not supplied with the guide to early retirement and voluntary severance which would have informed him that re-employment within local government would have an effect on his CAY. Not to have provided the guide was maladministration.
15. Mr Smith says that, if he had known about the reduction to his CAY, he would not have returned to local government employment. I accept, on the balance of probabilities, that to be the case. My reasons are threefold. First, that doing so would have guaranteed no reduction in the CAY awarded to him; second, that Mr Smith had immediately secured employment in the private sector that paid him a salary similar to that offered by Napier University; and finally; that Mr Smith paid contributions to the Scheme for which he has in effect received no benefit.  
16. In my judgment if Mr Smith had been properly informed he would not now be suffering the reduction in CAY.
17. Lothian are responsible for further maladministration in that Mr Smith was misinformed, in the undated letter which advised him that he would receive the full pension he had accrued with the Council when he left employment with Napier University. Albeit this comment was made in connection with the requirement that Mr Smith’s combined income from his new employment together with his pension should not exceed his pay immediately before he retired, in my view, Lothian should have gone further in their explanation to Mr Smith and explained that, although the abatement to his pension would cease on his final retirement, the amount of CAY is reduced or suspended during a period of re-employment and reviewed at the end of the new employment which would affect the final pension payable. 
18. Not to have given Mr Smith the additional explanation effectively denied him the opportunity to leave local government employment sooner and seek employment which would not have further effect on his CAY. 
19. I also accept that Mr Smith suffered distress and inconvenience because of Lothian’s maladministration and I make an appropriate additional award below for this injustice.
20. I uphold this complaint.
Directions 
21. I direct that, within 28 days of the date of this Determination, Lothian shall reinstate the full amount of Mr Smith’s pension with effect from 21 September 2006 and pay to him the arrears of the monthly instalments of pension due, with interest calculated on a daily basis, from 21 September 2006 until the date of payment, at the base rate for the time being quoted by the reference banks.
22. In addition, Lothian shall also pay to Mr Smith £150 in recognition of the distress and inconvenience caused by its maladministration.
CHARLIE GORDON

Deputy Pensions Ombudsman

12 November 2008
APPENDIX
Local Government (Discretionary Payments and Injury Benefits) (Scotland) Regulations 1998
“Reduction of annual compensation during new employment
16.—(1) If during any period during which a person holds a new employment the aggregate annual rate of–

(a) annual compensation payable to him; 

(b) remuneration of his new employment; and 

(c) retirement pension payable to him in relation to his former employment, 

exceeds the annual rate of remuneration of his former employment, then, subject to paragraph (2), the rate of annual compensation payable to him in respect of that period shall be reduced by the amount of the excess…”
Reduction of annual compensation on cessation of new employment

18.—(1) The abatement in a person’s annual compensation referred to in regulation 17(1) is its reduction by an annual sum equal to the relevant fraction of the amount calculated in accordance with paragraph (5); and the amount of the annual compensation as so reduced is in this regulation referred to as “reduced annual compensation…”
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