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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs K Anderson

	Scheme
	:
	Local Government Pension Scheme

	Respondents
	:
	Leeds City Council


Subject
Mrs Anderson complains that Leeds City Council refused her an ill health pension.
The Ombudsman’s determination and short reasons

The complaint should be upheld because the Council made a decision without obtaining the necessary certificate.
DETAILED DETERMINATION

Material Facts
1. Mrs Anderson worked for Leeds City Council (the Council) and was a member of the Local Government Pension Scheme (the Scheme).  Mrs Anderson went on sick leave on 5 April 2004 and never returned to work.  The Council dismissed her with effect from 31 May 2005.  She was 43.
2. Prior to Mrs Anderson’s dismissal, the Council considered whether she qualified for an ill health pension on incapacity grounds.  The Scheme Rules provide for a member to receive an immediate, unreduced pension if he or she has to leave employment due to permanent incapacity.  The Rules also allow members with deferred pension benefits to receive those benefits early, if they become permanently incapable of doing their previous job because of ill health.  The term “permanently incapable” is defined in the Scheme Rules as meaning incapable until the member’s normal retirement date.
3. The Scheme Rules require an employer to obtain a certificate from an independent registered medical practitioner, before making a decision on retirement benefits where ill health may be relevant. The medical practitioner must be :

· qualified in occupational health medicine,

· approved by the appropriate administering authority (the Council).
4. The relevant regulation in force at the time (regulation 97 (9A) of the Local Government Pension Scheme Regulations 1997 said:

“The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”

5. The Council passed its occupational health papers and a GP report to Dr Senior, a consultant occupational physician who met the criteria set out in paragraph 3.  Dr Senior interviewed Mrs Anderson and said in a report to the Council dated 19 April 2005 that she was suffering from depression, but not all treatment options had been explored.  Dr Senior stated that it was unlikely that Mrs Anderson would be permanently incapacitated until the age of 65.  Dr Senior said that Mrs Anderson “will not currently fulfil the requirements for ill health retirement.”  Dr Senior did not complete a certificate containing the statements required by the Scheme Rules.
6. The Council told Mrs Anderson that she did not qualify for an ill health pension on leaving service.

7. On 15 November 2005 Mrs Anderson applied to the Council for the release of her deferred benefits.  The Council asked Dr Lane, an occupational health physician, to see Mrs Anderson and review the medical evidence.  On 6 March 2006 Dr Lane provided the Council with a certificate, stating that Mrs Anderson was permanently incapable of doing her job or engaging in any regular full time employment.  Dr Lane said that Mrs Anderson’s mental state would never change.
8. The Council considered the matter and arranged for Mrs Anderson to receive her deferred benefits backdated to 15 November 2005.
9. Mrs Anderson argued that she should receive an unreduced pension payable from the date she left service.  The Council therefore passed the medical evidence to Dr Pilling, a consultant occupational physician, and asked him to review it.  Dr Pilling said that the natural history of depressive illness was one of recovery with time.  Dr Pilling concluded that Dr Senior’s view had been the right one at the time.  He said that Dr Senior could not reasonably have foreseen that Mrs Anderson’s mental health would not improve with the passage of time and appropriate treatment.  The Council concluded that its decision not to award Mrs Anderson an immediate pension on leaving service was correct.
10. Mrs Anderson appealed against this decision and the Council arranged for her to see Dr Cross, an occupational health physician.  Dr Cross interviewed Mrs Anderson on 5 December 2007.  He reported that when Mrs Anderson left service, there were treatment options that she had not had, and had still not had.  Dr Cross said these were effective treatments, which were capable of returning her to fitness before her 65th birthday.
11. The Council asked Dr Senior to complete a certificate and backdate it to 19 April 2005.  Dr Senior agreed to do so and signed a certificate stating:

“In my opinion this person is not permanently incapable of discharging efficiently the duties of their employment or any other comparable employment with their employer because of ill health or infirmity of mind and body.”

12. The Council subsequently informed Mrs Anderson that it stood by its previous decisions.
Submissions
13. Mrs Anderson says:
· Dr Senior did not understand the Scheme Rules, or chose to ignore them;
· the Council should not have accepted Dr Senior’s report, or at the very least queried it;

· there was no time available for effective treatments before she was dismissed,, therefore they should not have been considered by Dr Senior;
· the Council now obtains medical reports from its own occupational health service, whose advice cannot be said to be independent.
14. The Council originally said to my office that Dr Senior’s certificate was signed on 19 April 2005, but after being pressed on the matter, it admits that the certificate was completed much later, after Mrs Anderson had appealed against its decision.  It says that although Dr Senior did not complete a certificate, her report dated 19 April 2005 clearly stated that Mrs Anderson did not meet the Scheme’s criteria for ill health early retirement.
Conclusions
15. The Council had no power to make a decision without a certificate.  Dr Senior’s letter does not amount to a certificate because it did not contain the statement required (referred to in paragraph 4). The lack of a certificate at the time the decision was made renders the decision invalid.  
16. Obtaining a backdated certificate was obviously improper. Doing so could not validate an already invalid decision.

17. Where there is a procedural error such as this the usual direction from me would be for the Council to reconsider the matter, correcting the procedural error.  I have considered whether, in view of the subsequent opinions of Dr Pilling and Dr Cross any purpose will be served by doing so.  Both expressed the view that Dr Senior’s original opinion had been correct. 
18. Nevertheless, I consider that Mrs Anderson should have the benefit of the Council reaching a proper decision based on a medical certificate in accordance with the regulations.  That decision need only take into account what could reasonably have been known about Mrs Anderson’s health at the date she left the Council – 31 May 2005.
19. None of the three medical practitioners previously involved would now fulfil the relevant criteria and it will be necessary for the medical evidence to be reviewed by a new practitioner in order to provide a certificate.  In the circumstances of this case a practitioner employed by the Council would not sufficiently clearly meet the criterion of independence.
20. For the reasons given I uphold the complaint.

Direction

21. I direct the Council within 28 days to obtain a certificate consistent with the regulations from a fully independent medical practitioner, fulfilling the relevant criteria, as to whether Mrs Anderson was permanently incapable of discharging her duties on 31 March 2005, based on information available then.
22. The Council is then to make a decision as to whether Mrs Anderson is entitled to an incapacity pension on the basis of retirement from service.  If they decide that she is, then any resulting back instalments of pension are to be paid with interest at the reference bank rate from the due date to the date of payment.

TONY KING

Pensions Ombudsman

20 March 2009
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