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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K Gadhvi

	Scheme
	:
	John Holt Pension Scheme - Dowding & Mills Section 

	Trustees
	:
	The trustees of the Scheme 

	Employer
	:
	Dowding & Mills Plc (Dowding & Mills)


Subject
Mr Gadhvi says that the Trustees and Dowding & Mills wrongly refused his application for ill health early retirement benefits from the Scheme, as from the date his employment was terminated, i.e. 17 June 2005.
The Ombudsman’s determination and short reasons
The complaint should be upheld to the extent that Mr Gadhvi’s application should be remitted back to Dowding & Mills for proper consideration.

DETAILED DETERMINATION
The relevant rules of the Scheme
The Scheme is governed by the Fifth Rules dated 1 November 2000.
Rule 1 is headed “DEFINITIONS” and says: 
““Deferred Member” means a Member who is entitled to a deferred pension in accordance with Rule 14 [Cessation of Pensionable Service before Retirement] and who is not in receipt of such pension …”

““Employed Member” means an Employee who has been admitted to full membership of the Scheme and who since last being admitted to full membership of the Scheme has not left the service of the Employer…”

““Incapacity” means physical or mental deterioration in health which in the opinion of the Employer prevents a Member from following his normal employment or which very seriously impairs his earnings capacity.”

Rule 7 is headed “RETIREMENT BEFORE NORMAL RETIREMENT DATE” and says:

“(1)
Early Retirement

…

(a)
with the consent of the Trustees prior to 23 April 1988,

(b) 
with the consent of the Employer and the Trustees on or after 23 April 1988

an Employed Member may elect to retire at anytime before his Normal Retirement Date on the grounds of Incapacity, or may elect to retire on grounds other than Incapacity at or after his 50th birthday.  In such an event the Employed Member shall be entitled to receive as from the date of his retirement and lieu of the deferred pension to which he would otherwise have become entitled at Normal Retirement Date an immediate pension in accordance with Rule 14(2) [Leaving Service With 2 or More Years’ Qualifying Service] but reduced by such an amount as the Trustees on Actuarial Advice shall determine (but prior to 23 April 1988 not exceeding ½% for each month by which the retirement precedes Normal Retirement Date) having regard to the period between the date of the retirement of the Employed Member and his Normal Retirement Date,

Provided that

(I) in respect of that part of the pension arising from Protected Pensionable Service the reduction shall be applied having regard to the period between the date of retirement of the Employed Member and his Normal Retirement Date, and

(II) where the Employed Member is required by his Employer to retire from Service on grounds of Incapacity no reduction for early payment will be applied to the pension and where retirement occurs prior to 23 April 1988 the Trustee’s consent to such early retirement shall not be required.”

Rule 16 is headed “EARLY OR LATE RETIREMENT OF A DEFERRED MEMBER” and says:

“1)
Early Retirement of A Deferred Member

(a) …

(i) with the consent of the Trustees prior to 23 April 1988

(ii)
with the consent of the Employer and Trustees …

a Deferred Member may on the grounds of Incapacity … elect to receive an immediate Early Retirement Pension in place of a deferred pension payable from Normal Retirement Date.

For the purposes of this sub-rule the expression “Early Retirement Pension” means in relation to a Deferred Member who elects to receive an immediate pension before his Normal Retirement Date under this Rule the pension which he would have received under the Scheme at his Normal Retirement Date reduced by such amount as the Trustees acting on Actuarial Advice shall determine … having regard to the period between the date of commencement of such immediate pension and the Deferred Member’s Normal Pension Date,

Provided that in respect of that part of the pension arising from Protected Pensionable Service the reduction shall be applied having regard to the period between the date of the commencement of such immediate pension and the Deferred Member’s 60th birthday.”
Material Facts
1. Mr Gadhvi, a mechanical engineer, ceased working for Dowding & Mills in August 2003 suffering from neck problems. His sick pay ceased on 26 March 2004 but he says he continued to receive holiday entitlement with pension contributions being deducted.
2. Mr Gadhvi attended a meeting with his Branch Manager and Works Manager about his employment situation in August 2004.  He says he was told that he could apply for ill health early retirement and that a medical report would be required from his General Practitioner.

3. In a medical report obtained by Mr Gadhvi, dated 10 August 2004, his General Practitioner said:

“I would like to confirm that Mr. Gadhvi presented in September last year with severe nerve entrapment in his neck, secondary to prolapsed disc causing muscle weakness in the left side of his arm.

Since that day Mr. Gadhvi has been off sick and although his symptoms of pain and discomfort have improved he still has definite weakness in his left arm which is incompatible with his job with Dowding & Mills.

I am in full support of the fact that Mr. Gadhvi should be retired on medical grounds and I would be grateful if you would consider this.”

4. On 19 January 2005, Mr Gadhvi attended a medical review with Dowding & Mills’ occupational health service provider (the “Medical Adviser“), which said in a medical report of 24 January 2005:

“Certainly, given the continuing symptoms, explainable as they are by radiological findings, I would conclude that Mr Gadhvi is not fit for his job, requiring as it does a significant degree of manual handling capability.  It is unlikely that this situation will improve short of medical intervention, which as you are aware from my previous report has now been postponed, very possibly for erroneous reasons.

In practical terms, I cannot see Mr Gadhvi returning to his previous role this side of such surgery, and indeed for some time after that, as he would need to go through a fairly prolonged spell of rehabilitation work.  Whether he would ever be able to return to the full duties of his role depends upon:

(a) surgery being undertaken

(b) such surgery being a complete success, which is by no means guaranteed.

At the present time, whilst Mr Gadhvi is not in my opinion fit for his role for the reasons outlined above, he would in my opinion be fit for some sedentary role. …”

5. After obtaining further information from Mr Gadhvi’s specialist for his proposed surgery, in a further medical report of 12 April 2005 the Medical Adviser said:

“The Specialist confirms that Mr Gadhvi’s problems relate to an underlying cervical disc prolapse for which specialist surgical treatment is being contemplated.  The proposed plan is that a decision in relation to surgery is likely to be made at his next medical review, which is not until six months hence.  Once again it must be reiterated that if the surgery is eventually undertaken, there is no guarantee that the procedure would be curative.

The situation as suggested by my colleague … in his correspondence of January 2005 is that there is unlikely to be any change in this man’s condition between now and possible surgical intervention.  The 1995 Disability Discrimination Act would undoubtedly be applicable, and I would be grateful for an update as to whether any suitable sedentary duties have been identified for this man.”

6. In a letter to Mr Gadhvi of 22 April 2005, the Branch Manager said:

“Thank you for attending our meeting on the 20 Inst, further to that meeting we wish to confirm the following.

As detailed with the report from [the Medical Adviser] dated 12th April 2005 due to the nature of your incapacity it is unlikely that you will be able to return to work to perform your normal duties for some considerable time, in addition if you were to risk undergoing remedial surgery there are doubts as to what success could be achieved.

As stated within the report the only option that appears feasible to us at present is to find you a suitable role performing sedentary duties while your consultant considers the long-term options with respect to the treatment.

… whilst all effort will be made to accommodate you within the limits of your incapacity we are unable to say at this moment in time whether this will be possible.

…

I shall discuss your position with [the Works Manager] to determine what if any options are available to us on my return from leave and write to you informing us [sic] of our decision.”

7. Mr Gadhvi wrote to the Branch Manager on 1 June 2005 and said:

“I would be very grateful if you could advise update on case as I am beginning to gain even more pains with my neck problems and my overall health is deteriorating even more than before…”

8. No alternative sedentary employment was found for Mr Gadhvi and in a meeting of 15 June 2005 he was informed by the Branch Manager that his employment was to be terminated with effect from 17 June 2005 on the grounds of incapability under the 1995 Disability Discrimination Act.  

9. On the same day, the Branch Manager wrote to Mr Gadhvi with the name of a person within Dowding & Mills to contact with any queries about his future pension entitlements from the Scheme.

10. Mr Gadhvi’s P60 earnings for the tax year April 2002 to April 2003 were £29,200 and £19,612 for the tax year period April 2003 to September 2004.  His final pensionable earnings for the Scheme at the date of leaving was £30,940.

11. In a letter to the Trustees of 1 July 2005, Mr Gadhvi’s trade union said that he would like to apply for his pension from the Scheme and asked the Trustees to give his application consideration.  The Trustees replied on 18 July 2005 and said:

“The trustees are not currently permitting any discretionary early retirements (other than for ill health), although we keep the situation under review.

The policy the trustees use for determining the eligibility for ill health early retirement is to seek confirmation that the individual is no longer capable of work and that the situation is permanent.  Where corrective surgery is being contemplated or planned, the trustees have historically awaited the outcome of the surgery before taking a decision to grant ill health early retirement.
…

If Mr Gadhvi still wishes to pursue an application for ill health early retirement at the present time, please ask him to write to me directly…”

12. Mr Gadhvi says that during the period that followed he tried to find out from Dowding & Mills the correct method of contacting the Trustees and left numerous messages to be rung back but no call backs were received.  He then wrote to the Trustees on 7 December 2005 and said that he had applied for ill health early retirement through the trade union but had not heard anything.  He added that his specialist had told him that an operation would be a high risk and it had been suggested not to operate.

13. The Trustees replied on 19 December 2005 and said that no application had been received from him and that it was concerned by his statement that he had been ‘waiting for the past two years to get an outcome on this application’.  The necessary information to proceed with an application was provided with the letter.

14. In a letter to the Trustees of 22 December 2005, Mr Gadhvi applied for “ill health early retirement”.  Delay occurred before his application was referred by Dowding & Mills to the Medical Adviser on 24 April 2006.  Further delay occurred while the Medical Adviser obtained a medical report from his General Practitioner and a medical examination was arranged with a suitable doctor of the Medical Adviser.
15. Mr Gadhvi was eventually examined by the Medical Adviser at his home on 27 September 2006.  In a medical report to Dowding & Mills of 29 September 2006, the Medical Adviser said:

“The purpose of the assessment was to give advice in relation to whether or not Mr Gadhvi currently meets the medical criteria to qualify for payment of an early retirement pension.  I note that Mr Gadhvi is a deferred member of the [Scheme].

Summary of Occupational and Medical History
…

… An MRI scan … confirmed that the underlying medical condition is that of a worn degenerative intervertbral disc at C5/C6 vertebral body level in his neck, with some evidence of left-sided sixth cervical spinal nerve root compression.

…

In addition to the above, Mr Gadhvi also described some ongoing problems with intermittent low back pain discomfort attributable to some early degenerative changes affecting his lower spine (also suggested by the MRI scan in September 2003), in addition to some arthritic changes affecting both his knees, primarily the right, with his symptoms having gradually progressed over the past five years.  Mr Gadhvi is currently on the waiting list for arthroscopic surgery to his right knee not having yet been given a precise date for this procedure.

…

Conclusion and Recommendations 
… I am of the opinion that Mr Gadhvi remains currently incapable of undertaking the physical aspects of his full working role as a Mechanical Engineer.

I note that Mr Gadhvi has consulted with a Neurosurgical Specialist who suggested that specialised surgical treatment may be of benefit in his case and I consider that Mr Gadhvi is justified in not wishing to undergo surgical treatment at this stage on the basis that his Surgeon cannot guarantee a successful outcome, in addition to exposing Mr Gadhvi to some risk of possible deterioration in his condition should the procedure prove to be complicated in any way.  Mr Gadhvi has subsequently been discharged from further outpatient neurosurgical care with the facility to be referred back by his General Practitioner should he change his mind in relation to his decision not to have surgery yet.  I note also that Mr Gadhvi has sought advice from Consultant Surgeons in India, but again declares no intention of undergoing surgery at present.

… In view of the fact that Mr Gadhvi qualifies for the medical criteria of current “incapacity” (incapable of his work as a Mechanical Engineer in addition to being incapable of any type of work that would provide him with a similar level of earnings), it would appear that the decision as to whether or not Mr Gadhvi qualified for pension would depend upon whether or not the Trustees believed that he would not undergo surgical treatment over the next eight years or so (until he reached the normal retirement age of sixty-five), in which case, there would be no realistic likelihood in my opinion that his overall physical condition would improve to any significant degree to render him capable of resuming his former work.  Should however Mr Gadhvi change his mind and decide to go for surgery, there remains some possibility that his condition could at least potentially improve to such an extent that he might be capable of returning to his former working role in some capacity.

Although you may wish to seek the opinion of an independent Neurosurgical Specialist for further advice in relation to the longer term prognosis should Mr Gadhvi agree to undergo surgical treatment, I am of the opinion that the post-surgical outcome could not be precisely predicted in this case.  In view of this we believe that, if the Trust Deed allows, you should include any award of an early ill health retirement plan the intention to review his condition at least every two years before retirement age.”

16. Dowding & Mills wrote to Mr Gadhvi on 20 November 2006 and said:

“… I am sorry to inform you that the Company cannot support your application for ill-health early retirement.

In order to qualify for ill health early retirement you must be permanently incapable of employment, I note from the report provided by [the Medical Adviser] that if you were to have the surgery offered, your condition could improve to such an extent that you would be capable of future employment.”

Mr Gadhvi appealed against the decision.
17. Mr Gadhvi underwent an operation on his right knee on 25 January 2007.
18. On 4 April 2007, Dowding & Mills asked the Medical Adviser about the medical report of 29 September 2006 with regard to any type of work that would provide Mr Gadhvi with a similar level of earnings.  Confirmation was requested of the level of earnings assumed and whether all types of work had been considered, e.g. storeman, telephonist, data processor, filing clerk, courier, driver, shop assistant, etc.

19. The Medical Adviser replied on 16 April 2007 and said:

“1.
I note that Mr Gadhvi was employed in the role of a Skilled Machinist.  I would estimate his most recent earnings at Dowding and Mills might have been in the range of between £30,000 and £40,000.

2.
I consider that Mr Gadhvi’s medical condition compromises his ability to take any significantly physically strenuous work that might for instance involve and [sic] component of manual handling or repetitive lifting as might be required in the role of Mechanical Engineer or Storeman.  I also considered Mr Gadhvi’s ability to drive a motor vehicle to be significantly compromised and therefore would not consider him medically fit for full time working duties in the role of Courier or Driver.

Mr Gadhvi may well, however, be capable of much more sedentary, office based type working duties, but such working roles would, in my view, be unlikely to be on comparable pay scales to his former skilled Mechanical Engineering role.  I do suspect that Mr Gadhvi might have difficulties in undertaking the working role of a Shop Assistant, since such roles often involve repetitive manual handling/lifting type activities.


I note also that Mr Gadhvi had been troubled with some ongoing knee problems when I previously met with him, and this could also potentially compromise his ability to undertake working activities that might involve prolonged standing.”
20. After obtaining legal advice, Dowding & Mills wrote to Mr Gadhvi on 25 April 2007 refusing his appeal on the grounds that his incapacity could not be classified as permanent.  It said that a number of medical reports had suggested that there may have been an option to undergo potentially corrective surgery and the Medical Adviser had confirmed that he may well be capable of office based work.

21. In a letter of 10 May 2007 to the Pensions Advisory Service (TPAS), which was providing help and assistance to Mr Gadhvi, Dowding & Mills said it had concluded that his medical condition would not seriously impair his potential earnings and the Medical Adviser’s assumption about his potential earnings in this regard had been too high.  However, it was accepted that it would be beneficial to further understand the benefit, potential for success and the risks associated with the potentially corrective surgery, and an independent medical assessment was to be requested by a Neurosurgical Specialist.
22. Dowding & Mills then appointed a new Medical Adviser (the “New Medical Adviser”) which it asked to obtain the independent medical assessment of Mr Gadhvi by a Neurosurgical Specialist.
23. Mr Gadhvi attended a medical examination with a Neurosurgical Consultant on 24 May 2007 and in a medical report to Dowding & Mills of 4 June 2007, the New Medical Adviser said:
“… Salient points in relationship to this assessment are the fact that your employee is 58 years old and his job as a skilled machinist would be considered as heavy in relationship to manual-handling tasks.

… In addition to neck pain he has evidence of root entrapment with pains radiating to his arm and fingers on the right side.  … He also has evidence of mechanical low back pain.   … He also has additional eye and hearing problems and had a knee operation, which apparently did not go well.

…

It is my view, on the basis of the medical evidence from [the Consultant Neurosurgeon], that Mr Gadhvi should be regarded as permanently incapable of returning to his substantive, normal employment duties and I believe that his condition also seriously impairs his earning capacity…

In summary your employee has significant incapacity and in view of his age and other health problems I think it extremely unlikely that he will ever be able to return to his previous employment duties.  There is a theoretical opportunity for some symptom improvement with surgery, …  In view of the totality of his other health problems, even if were he to have surgery on his neck, it is unlikely that he will obtain a level of medical efficiency allowing him to successfully return to his previous employment duties, due to other medical problems.

In view of his age and lack of clear evidence that surgery at this stage would be beneficial or even required, I believe permanence can be, on the balance of probability, assumed.  If the pension fund has the opportunity for review of cases, an annual review of this case would be my counsel.”

24. The following are extracts of the Neurosurgical Consultant medical report of 24 May 2007:
“The scans of his neck performed in September 2004, are of reasonable quality although clearly are nearly four years out of date.  However, they show capacious cervical in that canal but with some narrowing of the cervical nerve root exit canals on the left particularly of what is thought as a C5/6 but also I think at 6/7. …

As things stand I can not see a chance whatsoever of him going back to work.  His neck is so stiff and with the neurological symptoms, I think signs in his left arm which prevent even removing his shirt buttons without assistance, it is difficult to see that he could do a skilled manual job.  Unless something is done, this will be the case and I would concur that he should be medically retired.

I have to say, however, that as a neurosurgeon, I think he should have a new MR scan of the neck with a view to cervical foraminotomy.  I think this is at least likely, although until a new scan is done it is difficult.  Patients who have this procedure … there is better than 80% chance of amelioration of his symptoms, …
He has seen a general orthopaedic surgeon who says that he needs a dangerous cervical operation.  I am not sure that I would agree with this and I have to say that it is unlikely that a general orthopaedic surgeon would be the right person to do a specific cervical microsurgical procedure.  He has also had some advice from a neurosurgeon in Bombay again four years ago, again with rather equivocal chances offered although this surgeon offered an anterior cervical procedure which again, though not strictly wrong it would certainly not be my advice in somebody who has capacious cervical canal without cord compression.

Clearly, this advice has left him in something of quandary.  I have suggested that he takes the letter to his GP …”

Dowding & Mills were not given a copy of the above medical report.
25. In a letter to Mr Gadhvi of 4 June 2007, Dowding & Mills said that it was now able to support his application for ill health early retirement and the next step in the procedure was for his application to be considered by the Trustees for the final decision required.

26. By July 2007 the Trustees were in the process of consulting members about the merger of the Dowding & Mills Plc Pension and Life Assurance Scheme with the John Holt Pension Scheme. They were not due to meet until after the consultation period ended on 31 July 2007.  The merger was completed on 20 August 2007.

27. Mr Gadhvi’s application was eventually granted by the Trustees at a meeting held on 2 November 2007.  On 15 November 2007, the administrator of the Scheme provided Mr Gadhvi with the options for the payment of his benefits from the Scheme from deferred member status available as from 2 November 2007.
28. In a letter to the Trustees of 20 November 2007, TPAS expressed concern that Mr Gadhvi’s benefits had neither been backdated nor enhanced for ill health early retirement from the date he left service, 17 June 2005.
29. In a reply to TPAS of 23 November 2007 the Trustees said:

“Mr Gadhvi’s pension … has been reduced as he was a deferred member at the time of his early retirement.

The Trustees have absolute discretion on whether or not to grant all types of early retirement and have exercised their discretion to grant an ill health early retirement pension from 2 November 2007.  The Trustees, in accordance with past practice, have not approved a backdated pension and will not be granting a backdated pension.  There is no provision in the rules for such a decision, no precedent for doing so, and no suggestion by either the scheme or the company has ever been made to Mr Gadhvi that this would occur.

… Mr Gadhvi was declined ill health early retirement by the company when he originally applied as the evidence showed that he did not meet the criteria.  Only the most recent reports showed that he fulfilled the criteria, upon which company consent was granted.”
30. On 4 December 2007, Mr Gadhvi applied for the early payment of his deferred benefits from the Scheme.
31. Further exchanges of correspondence followed with TPAS and it was agreed that the Trustees’ letter of 23 November 2007 would be taken as the stage one decision of IDRP for a complaint and that a TPAS letter of 5 December 2007 would be treated as a stage two application.
32. TPAS detailed the complaint to be made by Mr Gadhvi as being that he had applied for ill health early retirement from 17 June 2005 and whilst it was accepted that it was for Dowding & Mills to determine whether he had satisfied the definition of Incapacity in the Rules, the Trustees should be asked to clarify with Dowding & Mills whether this had been the case when he had left employment.
33. Pending the stage two IDRP decision, the payment of Mr Gadhvi’s deferred benefits was suspended.
34. In a stage two decision letter of 21 December 2007 the Trustees said:
“The trustees have discussed Mr Gadhvi in depth with the company, with the explicit aim of determining whether the company wished to support the backdating of the application to the point where Mr Gadhvi left the company, or to a later date.

The company have provided all of the medical reports to the trustees, and explained their decision, amongst other matters, was based upon the differences in opinions between the reports of 29 September 2006 and 4 June 2007.
In their view, the report of September 2006 did not provide sufficient evidence that Mr Gadhvi’s medical condition was such that they would support early retirement on the grounds of incapacity, and this remains their view to this day.  The report of 4 June 2007, however, did provide the evidence that they required, and this was the basis of their decision to support the application.

The change in the reports provided to the company with evidence to infer that Mr Gadhvi’s health had further declined, not just in relation to his neck issues, to the point where any chance of return to work had sufficiently reduced to the point where they could support incapacity on the grounds of incapacity between the two medical reports.

As a result, the company believes that it is right to grant Mr Gadhvi early retirement on the grounds of incapacity with effect from 4 June 2007.

They accept that the decision to support the application from that date only was not clearly communicated to Mr Gadhvi…

The company have, however, asked me to stress … that the company considers all factors, including the financial health of the pension scheme and not just those in relation to the member’s health, when considering all early retirement applications…
The Trustees, for their part, accept that the period between meetings was longer than would have been desirable in the normal run of things, and would normally have made the decision by mid-September.  As a gesture of goodwill, the trustees are prepared to backdate his pension to 4 June 2007, and thus they believe that, overall, Mr Gadhvi is in a better position than he would have been had the meeting taken place as originally scheduled.”

Dowding & Mills’ position
35. No record of the August 2004 meeting remains and the Branch Manager is now no longer employed by Dowding & Mills.

36. The Works Manager has confirmed that the meeting was about Mr Gadhvi’s potential return to work on light duties and did not cover ill health early retirement, and says both he and the Branch Manager were aware that ill health early retirement was a matter for the “company board” and not the Branch Manager.

37. The Branch Manager would have been aware of the procedure for applying for ill health early retirement and that any application had to be made in writing to Dowding & Mills.
38. The medical evidence obtained up to the dismissal meeting of 15 June 2005 was only for establishing whether Mr Gadhvi was capable of undertaking his job and not for ill health early retirement from the Scheme.
39. Mr Gadhvi was not eligible for an ill health early retirement pension in June 2005 and only became eligible for an ill health deferred member’s pension in June 2007 due to a change in his medical prognosis.

40. Until June 2007, Dowding & Mills were of the opinion that Mr Gadhvi would have been capable of undertaking his normal role of a mechanical engineer with another employer, as it considered that such a role could be adapted so as to be predominately sedentary.

41. Another employee with muscular skeletal difficulties was employed as a mechanical engineer at another site performing a very similar role and had another role been available in June 2005, Mr Gadhvi would have been encouraged to apply for it.
42. Irrespective of the medical evidence, it is unlikely consent would have been given in June 2005 for ill health early retirement pension, given the financial position of both Dowding & Mills and the Scheme at the time.

43. At the time of Mr Gadhvi’s dismissal, and the later date of his application, the Scheme was in deficit and it was unlikely that they would have consented to his application for ill health early retirement.

44. When consent was provided for Mr Gadhvi’s application June 2007 it was known that the finances of the Scheme were imminently to be significantly bolstered by the merger of the schemes and that the pension would only be paid on a reduced basis applicable to deferred members.
45. Dowding & Mills have offered Mr Gadhvi £1,000 as compensation for any procedural and administrative failures that he may have suffered.

The Trustees’ position
46. The Trustees’ consent could only have been given after Dowding & Mills had advised the Trustees on 4 June 2007 that it had decided to support Mr Gadhvi’s application for early retirement as a deferred member.

47. For various reasons, including the merger of the Scheme, the Trustees did not hold a meeting for four and a half months after Dowding & Mills gave its consent to commence Mr Gadhvi’s application on 2 November 2007.
48. After further consideration, the Trustees offered to commence payment of Mr Gadhvi’s deferred pension from 4 June 2007.

CONCLUSIONS
49. Rule 7 is not well worded.  It could be read as if employer and trustee consent is required only where a member elects to retire.  Mr Gadhvi did not elect to retire; he was dismissed because of his inability to work.  I have considered whether this obviates the need for consent at all, if he fulfilled the definition of Incapacity when his employment ended.  My conclusion is that it does not, for a number of reasons.  I have had regard to the need to construe the rules in a way that is consistent and practical.  In particular, in almost all cases of people who do fulfil the Incapacity definition there can be no question of electing to retire.  By definition they will be unable to work.   So the “election” is better construed as an election to retire on pension.
50. At the time of Mr Gadhvi’s meeting in August 2004, Dowding & Mills’ concern was whether he would be able to return to his job as a mechanical engineer.  He was, however, told that he could apply for ill health early retirement and that a medical report would be required from his General Practitioner.  He supplied that medical report, which supported his ill health early retirement.
51. If Dowding & Mills’ procedures required that Mr Gadhvi had to make an application, then one should have obtained one from him.  Even so, the want of an application form was insufficient reason for Dowding & Mills not to have pursued for the additional medical advice required for the possibility of his incapacity in accordance with Rule 7 of the Scheme.
52. Mr Gadhvi informed Dowding & Mills on 1 June 2005 that he was suffering further pains from his neck problem and that his general health had also deteriorated.  Despite this and the previous medical evidence, no action was taken by Dowding & Mills to investigate whether he might have been eligible for ill health early retirement.   This failure was maladministration by Dowding & Mills.
53. The upshot of this failure was that no medical advice was obtained about whether Mr Gadhvi might have been eligible for ill health early retirement on 17 June 2005 when his employment was terminated on the grounds of medical incapability.
54. Instead Dowding & Mills pursued Mr Gadhvi’s application for ill health early retirement from a deferred status, this being caused by the misunderstanding about his application that was intended to be made through his trade union.  Mr Gadhvi cannot be blamed for that misunderstanding (and I consider that Dowding & Mills should have realised that there had been one).
55. During the resulting process, Dowding & Mills went to some lengths to obtain medical advice about the significant differences of opinion that had been expressed by the various medical professionals about the possible proposed surgical procedures for Mr Gadhvi.
56. I have considerable misgivings about the approach that was taken to the possibility of future treatment.  The mere existence of possible future treatment did not mean that a decision could not be made, or should be deferred, as to whether, on the balance of probabilities the Mr Gadhvi was in Incapacity.  The question for Dowding & Mills was whether the future treatment was likely to be undertaken and if so whether it would probably mean that the incapacity was not permanent.

57. The New Medical Adviser’s medical report of 4 June 2007 provided Dowding & Mills with the medical advice that Mr Gadhvi met the requirements for ill health early retirement, but only as at that date and from a deferred status.  This was the extent of the medical advice that was sought by Dowding & Mills and as a result the New Medical Adviser did not provide a copy of the Neurosurgical Consultant’s medical report of 24 May 2007.  Had a copy been provided, the medical report would have given additional information and opinion about the contentious medical surgical procedures that had also been sought.
58. Dowding & Mills, in conjunction with the Trustees, then undertook a review of Mr Gadhvi’s case.  However, this mainly consisted of a review of the medical evidence and advice that had previously been made available to Dowding & Mills, none of which had been obtained for the purposes of determining whether Mr Gadhvi might have been eligible for ill health early retirement at the earlier date of 17 June 2005.  This review ought not to have been carried without the benefit of further medical advice and the failure to do so was further maladministration by Dowding & Mills.
59. In all the circumstances, I consider it appropriate that Mr Gadhvi should have the benefit of a decision by Dowding & Mills as to whether he was in Incapacity on the date of his dismissal based on evidence that was or should have been available at the time.
60. In carrying out that review and considering whether Mr Gadhvi’s medical condition was such as “very seriously impairs his earnings capacity” in accordance with the second part of the definition of Incapacity, Dowding & Mills shall take into account that his actual earnings, as detailed in paragraph 10 above, were within the range of the assumed earnings of the Medical Adviser’s report of 16 April 2007 (see paragraph 19 above).

61. Dowding & Mills have said in paragraph 42 above that, irrespective of the medical evidence, it is unlikely consent would have been given in June 2005 for Mr Gadhvi’s ill health early retirement, given the financial position of both Dowding & Mills and the Scheme at the time.  Nevertheless I consider that Mr Gadhvi now should have a decision both as to Incapacity and as to consent by Dowding & Mills (and if that is given, by the Trustees).  
62. Because of the incorrect process and the delays, Dowding & Mills has offered to pay Mr Gadhvi £1,000.  This is higher than the sum I would normally direct to be paid in such circumstances.
63. Finally, Mr Gadhvi will have lost the opportunity if he was not entitled to a pension under Rule 7(1) of applying for a pension under Rule 16 earlier than he did.

DIRECTIONS
64. I direct that:

· Dowding & Mills shall, forthwith, consider whether Mr Gadhvi was on the balance of probabilities in Incapacity as at the date of his dismissal, 17 June 2005.  In doing so Dowding & Mills shall obtain such additional medical advice as it considers necessary.

· Should Dowding & Mills decide that Mr Gadhvi met the requirements for Incapacity, it shall consider providing its consent for the payment of an unreduced pension backdated to the date on which he was dismissed and inform the Trustees accordingly.
· If Dowding & Mill’s decision is that Mr Gadhvi is in Incapacity and that his pension should be paid, the Trustees shall, likewise, consider providing its consent for the payment of an unreduced pension backdated to the date on which he was dismissed.
· In the event of Incapacity not being established at Mr Gadhvi’s date of dismissal, Dowding & Mills shall decide on the earliest date (again based on such additional medical advice as it considers necessary) that Mr Gadhvi met the definition of Incapacity.  If Dowding & Mills decide that he met the definition before 4 June 2007 and they consent to a pension being paid from that earlier date from deferred status, the Trustees should be informed of this and they shall also consider providing their consent for the pension to be paid from that date.
· Any benefits payable as a result of these directions shall be paid with simple interest, calculated at the reference bank rate, from the due dates to the date of payment.

· Dowding & Mills shall, forthwith, pay £500 to Mr Gadhvi as suitable redress for the distress and inconvenience he has suffered.
TONY KING

Pensions Ombudsman

3 March 2009
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