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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Ms S Kerbel

	Scheme
	:
	Local Government Pension Scheme

	Employer 
	:
	Southwark County Council (Southwark)


Subject
Ms Kerbel says that Southwark either wrongly interpreted the pensions sharing regulations of the Scheme or gave her incorrect information that her benefits would be payable at age 60.
The Ombudsman’s determination and short reasons
Southwark correctly applied the Pensions Sharing regulations but Mrs Kerbel’s complaint should be upheld to the extent that she was given wrong information about her benefits being payable from the Scheme at age 60.
DETAILED DETERMINATION

Material Facts
1. The relevant regulations that govern the Scheme are detailed in the Appendix.
2. Ms Kerbel’s former husband was a deferred member of the Scheme who had an option of receiving benefits at his earliest ‘normal’ retirement date of age 60, 8 June 2010.  

3. Ms Kerbel will attain age 60 on 8 March 2010.
4. Ms Kerbel says that before obtaining legal advice about divorce, both she and Mr Kerbel were told by Southwark that they would be able to draw their benefits at age 60 under the pension sharing regulations of the Scheme. 
5. Ms Kerbel opted to have her proportion of the pension sharing (Pension Credit) retained in the Scheme and in a letter to her of 6 February 2007, Southwark said:

“The Pensions Sharing Order … takes effect from 8th December 2006.

The Cash Equivalent Value (CEV) of your ex-spouse’s accrued pension rights, valued as at 8th December 2006 and calculated in accordance with the relevant legislation was £136059.49.

The Order or provision has awarded you 60% of your ex-spouse’s CEV.  Hence a sum of £81635.69 has been awarded to you.  This CEV has then been reduced by £493.50 to represent the charge of £420.00 plus VAT for the implementation of the order.  The net sum awarded is therefore £81142.19.
In practical terms, this has provided you with the following benefits in the Local Government Pension Scheme:

Annual Pension of 
£ 5123.98 per annum

Lump Sum of
 £15371.93.
The benefits awarded to you are personal benefits…

The pension and lump sum will be payable from age 65 and are payable for life. …

The Pension Credit you have been awarded in the LGPS will, under current legislation, be increased each year in line with the rise in the Retail Price Index…

As an alternative to a Pension Credit in the LGPS you are entitled, at any time up to one year before your 65th birthday, to transfer the Cash Equivalent of your Pension Credit to another qualifying scheme. …
You may wish to note that the date that your own Pension Credit benefits in the LGPS are payable is totally independent of the date that your ex-spouse may draw his benefits. …”

6. In a letter to Southwark of 23 February 2007, Ms Kerbel asked for clarification on the implementation of the Pensions Sharing Order and said:

“As I had been a non-working housewife with no pension provision of my own other than a reduced state pension due when I reach 60 in March 2010, and having sought confirmation from … from Southwark that both my ex-husband and myself would independently draw benefits from 2010 this became the basis of the divorce settlement.  …

… I based my calculations on expected revenue.  To contemplate that my savings, which I had anticipated would need to stretch over the next three years, might somehow need to cover eight years is a frightening prospect.”  

7. In a reply to Ms Kerbel of 6 March 2007, Southwark said:
“I enclose a copy of the policy recommendations made by the Pensions Sharing on Divorce Working Party on behalf of the Local Government Pension Committee.  These recommendations state in Question 4 that “normal pension age” for a person who has Pension Credit rights under the Local Government Pension Scheme should be age 65.  The recommendations do not appear to have a separate provision for payment at age 60.

I understand your concern that your divorce settlement was made on the assumption that the benefits would be payable to you at age 60 as a result of the pensions sharing, and not age 65.  Unfortunately, I do have to comply with the policy recommendations when implementing the pension sharing order.”

8. The Local Government Pensions Committee is a committee constituted by the Local Government Association, the Welsh Local Government Association and the Convention of Scottish Local Government Authorities.  It performs a representative role, representing employers’ interests to central government and other bodies on local government pensions and related compensation matters, and it provides technical and guidance to the Scheme’s administering authorities.  It does not make the regulations that govern the Scheme.  That role is performed by the Secretary of State for Communities and Local Government.
9. On 16 March 2007, Ms Kerbel complained to Southwark under the Scheme’s Internal Dispute Resolution Procedure (IDRP) about her Pension Credit being payable at age 65 instead of age 60.  Her complaint was not upheld by the Appointed Person under  stage 1 of IDRP, who said in a decision letter of 19 April 2007:
“… the guidance clearly states “On the basis that the Pension Credit member will become a member of the scheme after 31 March 1998, it was decided that the “normal retirement age should be 65”  Unfortunately, you did not become a Pension Credit member until 8 December 2006 when the Pension Sharing order was granted.” 
10. In a letter to Southwark of 22 May 2007, Mr Kerbel confirmed that both he and Ms Kerbel had been independently told by Southwark that her benefits would be payable at age 60 and that this information had formed part of the basis of their divorce settlement. 

11. In a stage two IDRP decision letter to Ms Kerbel of 17 October 2007, Southwark, as the Employing Authority, upheld the previous stage 1 IDRP decision, and said  

“… Within the provisions of the LGPS Regulations Regulation 154 provides that benefits are payable when the Pension Credit Member attains Normal Benefit Age which is defined at Schedule 1A as age 65. …
On this basis, whilst there may be some discrepancies with the logic of how this manifests in your case, the Administering Authority cannot step outside the guidance and cannot agree to your appeal.”
Submissions

12. Ms Kerbel says:

· It would seem that she was never entitled to receive anything more than a cash equivalent value.

· This monetary value was subject to a new set of rules, which she was not made aware of.
· She will be one of the last women with a state pensionable age of 60, as that will be increased over a phased period from April 2010 to April 2020.

· With the payment of her benefits being delayed until age 65, she will lose some £25,000 of pension income during the critical period between her attaining age 60 and age 65.
· Because her divorce was a clean break, she cannot expect any further financial assistance from her ex-husband.

· The Scheme unfairly discriminates against between a couple who previously, through marriage, would have shared a pension, and a couple who have divorced.
· She cannot identify any legal requirement as to why the Scheme should have sought to restrict members who acquire membership via pension sharing orders to a normal benefit age of 65.

· Statutory Instruments 1054 and 1055, “The Pension Sharing (Pension Credit Benefit) Regulations 2000” and “The Pension Sharing (Safeguarded Rights) Regulations 2000”, defined “Normal benefit age” as given by Regulation 101B of the Pension Schemes Act 1993 and meaning “the earliest date at which a person who has pension credit rights under the scheme is entitled to receive a pension by virtue of those rights …”.

· Similarly, Regulation 101C(1) of the Pension Schemes Act 1993, under the heading of “Basic principal as to pensions credit”, states that: “Normal pension age under a scheme must be between 60 and 65.”
· On her divorce, the court instructed Southwark to divide her ex-husband’s cash equivalent value, which represented the value of the pension benefits proportionately, but Southwark’s action has effectively been to unfairly reduce the purchasing power of her awarded proportion by means of a legally unnecessary restriction, thereby undermining the court order and awarding itself a large financial windfall.
· The Local Government Pension Committee was wrong, therefore, in deciding that the normal pension age for a pension credit member in the Scheme should be 65. 
13. Southwark says:

· The nationally issued guidance issued by the Local Government Pension Committee was followed with regard to Ms Kerbel’s Pension Credit entitlement from the Scheme.
· It is unable to comment on the allegations made by Mr and Ms Kerbel about the wrong information given with regard to Ms Kerbel being able to draw her Pension Credit benefits at age 60, as the employee concerned no longer works for Southwark and there is nothing on file to show that the information was given. 
CONCLUSIONS

14. On the implementation of Mr and Ms Kerbel’s pension sharing order by Southwark, Ms Kerbel became a pension credit member of the Scheme on 8 December 2006 and, thus, subject the pension sharing regulations contained in Part IV of the Local Government Pension Scheme Regulations 1997 (the “1997 Regulations”). 

15. Regulation 154 provides that a pension credit member shall be entitled to payment of benefits on the attainment of normal benefit age, which is defined in Schedule 1A as meaning age 65.  
16. Whereas Mr Kerbel had a retained option of receiving his benefits from the Scheme at his earliest ‘normal’ retirement age of 60, there is no provision under the 1997 Regulations for Ms Kerbel to have inherited the same option.  Ms Kerbel became a new member of the Scheme and her benefits are payable when she attains age 65.  There is no option for her benefits to be normally paid any earlier.

17. Southwark explained that they were required to follow guidance.  This was not an accurate description.  The Scheme is governed by the 1997 Regulations that have statutory force.  The guidance is not what determines that Ms Kerbel’s pension cannot come into payment until she is 65.  However, this is immaterial since Southwark has interpreted the 1997 Regulations correctly.  I do not uphold the first part of the complaint. 

18. Ms Kerbel has referred to the general legislation that applies to pension sharing and occupational pension schemes and says that the Local Government Pension Committee were wrong in not taking the opportunity then available of recommending that benefits for pension sharing members in the Scheme should be payable earlier.
19. Whilst I have sympathy with the particular situation that Ms Kerbel is now in as a result of the application of the pensions sharing legislation to the Scheme, the Scheme’s regulations are not decided on by the Local Government Pensions Committee.  They are made by the Secretary of State, and, in effect, by Parliament.  
20. There is no discrimination relating to pension sharing contained in the 1997 Regulations.  Under the Scheme, all pension credit members have benefits payable at the same age of 65.  The general legislation applying to pension sharing requires only that a pension credit member will receive a cash equivalent value of benefits.  There is no requirement for different classes of members of a scheme to be provided with the same type of benefits or any particular options that may have related to those benefits.
21. Ms Kerbel says she was given the wrong information by Southwark about her pension benefits being payable at age 60.  Mr Kerbel says the same thing.  Given the unusual circumstances of Mr Kerbel being able to retire at 60, but Ms Kerbel’s benefits not being payable until 65 and in the absence of any denial by Southwark, I accept that the wrong information was given.  This was maladministration.

22. The way that the pensions sharing calculation works is to determine an actuarial value attributable to Ms Kerbel as the agreed proportion of the value of Mr Kerbel’s benefits, then to calculate the benefits provided for her by that value.  If Ms Kerbel had been entitled to benefits at age 60 the amounts would have been lower because they would have been payable for longer.  The value would have been the same.  So in that strict sense Ms Kerbel is no worse off.  However, she does have, unexpectedly, five years during which she will get no income from the Scheme.

23. It is possible that if Ms Kerbel had understood that her benefits would not be payable until 65 she and Mr Kerbel would have reached a different settlement.  Ms Kerbel is confident that would have been so. But for me to find that Southwark should be liable for any loss to her as a result, I would have to decide not only that a different settlement probably would have been reached, but also that Southwark should have known that Mr and Ms Kerbel were likely to be using the information as a basis for decision.

24. Given that:

· there is no record of the conversation, in particular the basis or context of it; and
· there is no basis for deciding that a different arrangement would have been reached or if it would in what form (given that the value of the benefit is unchanged);

I cannot make an award based on a different settlement.

25. By not being given the correct information, Ms Kerbel suffered injustice in that she will suffer a shortfall in her expected income between the ages 60 and 65, the loss of which she is unable to mitigate because of her clean break divorce.  The loss of that expectation must be a significant disappointment to her.  Even though I cannot find that Southwark are liable to make up the five years of pension (because I cannot say that if she had been given the true facts she would have received it) I can make an award intended to compensate her for her distress to some degree. I do not have the power to make penal or exemplary awards.
26. I uphold the second part of the complaint to the extent that Ms Kerbel has suffered significant distress.
DIRECTIONS
27. I direct that Southwark forthwith pay Ms Kerbel £800 to compensate her for the disappointment of not receiving her pension until she is 65 when her entitlement to it will arise.

TONY KING

Pensions Ombudsman

26 January 2009

APPENDIX

As at 8 December 2006, the relevant provisions of the The Local Government Pension Scheme Regulations 1997 are as follows:
Part VI

Pension Sharing
I Sharing of Rights Under the Scheme

146 Interpretation

References in this Part to a pension credit member are to that person in relation to his pension credit rights and not in relation to any other rights he may have under the Scheme.

147 Discharge of liability for pension credit rights

…

(2)
Where the appropriate administering authority discharges its liability by conferring pension credit rights on the person entitled to the pension credit, those rights shall be to- 
(a) a pension and a lump sum grant; and

(b) a death grant.

…

(4)
The pension at the valuation date shall be calculated-

(a) by reference to the value of the pension credit member’s credit rights calculated in accordance with regulation 10 of the Pension Sharing (Implementation and Discharge of Liability) Regulations 2000, and

(b)  in accordance with guidance issued by the Government Actuary.

II Pension Credit Members and Pension Credit

152 Application of the Regulations to pension credit members

Part 1 (preliminary provisions), regulations 94 (interest on late payment of certain benefits), 95 (payments due in respect of deceased persons) and 96 (non-assignability) and Chapter IV (determinations, information and records) of Part IV (Administration) of these regulations apply to a pension credit member.

153 Calculation

(1)
The annual rate of the pension at normal benefit age shall be the pension calculated as referred to in regulation 147(4), increased in accordance with the Pensions (Increase) Act 1971 and the Pensions (Increase) Act 1974 from the day on which the pension sharing order takes effect.
(2)
The lump sum death grant shall be equal to 3 times the annual rate of the pension.

154 Payment of benefits

(1)
A pension credit member who attains normal benefit age is entitled to immediate payment of a pension, and, if applicable, a lump sum grant.

Schedule 1A

Interpretation for Pension Sharing on Divorce and Dissolution Orders

Regulation 2.1

In these regulations:

“the 1999 Act” means the Welfare Reform and Pensions Act 1999;
“normal benefit age” means 65;
“pension credit” means a credit under section 29(1)(b) of the 1999 Act…

“pension credit benefits” means benefits payable under the Scheme to or in respect of a pension credit member by virtue of rights under the Scheme attributable to a pension credit;

“pension credit member” means a person who has pension credit rights or benefits under the Scheme;

“pension credit rights” means rights to future benefits under the Scheme which are attributable to a pension credit; …
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