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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A W Hipson

	Scheme
	:
	Civil Service Injury Benefit Scheme (Northern Ireland)

	Respondents
	:
	Department of Finance and Personnel


Subject
Mr Hipson complains that he was refused permanent injury benefit.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld because the Department of Finance and Personnel did not reach a correct conclusion as to how the relevant rule should be applied in Mr Hipson’s circumstances or, as a result, consider the medical evidence.
DETAILED DETERMINATION

Material Facts
1. Mr Hipson was a prison officer and a member of the Principal Civil Service Pension Scheme (Northern Ireland).  On 5 December 2006, shortly after he had retired early on ill health grounds at age 38, he applied for permanent injury benefit (PIB).  Mr Hipson said in his application that his personal details had been stolen from Stormont in July 2002, along with those of other prison officers.  In January 2003 the police advised Mr Hipson that his details had fallen into the hands of terrorists and he and his family moved house under the “special persons evacuated dwellings scheme”.  Mr Hipson stated that this episode caused him stress, anxiety and post traumatic stress disorder.
2. Rule 1.3 provided for PIB to be paid to any person:
“(i)
who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii)
who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom this scheme applies.”
3. The Department of Finance and Personnel (DFP) obtained a report from a consultant psychiatrist dated 5 September 2006 in connection with Mr Hipson’s early retirement.  The report said that Mr Hipson had found it increasingly difficult to cope with his work over a 2½ year period.  Mr Hipson was having psychotherapy.  The psychiatrist said that Mr Hipson suffered from low mood, anxiety and incapacitating panic attacks, and was significantly disabled.  The theft of Mr Hipson’s records, and subsequently having to move house, were described as significant factors.
4. The DFP’s medical adviser, the Occupational Health Service (OHS) stated that in its opinion, Mr Hipson had suffered an injury that was solely attributable to his duties.

5. The DFP says it asked the prison service and the police if they knew of Mr Hipson being specifically threatened or targeted by terrorists, and both said they had no such record.
6. The DFP rejected Mr Hipson’s application.  It considered that the theft of Mr Hipson’s personal records from Stormont did not occur in the course of his duties, and it was therefore unnecessary to consider any medical evidence.  DFP said that it did not consider the security operation that led to the discovery of a list with the names of prison officers on it to be anything to do with Mr Hipson’s duties.
7. Mr Hipson’s solicitor asked the DFP to consider not only the theft of Mr Hipson’s records from Stormont, but also the aftermath of that event.  The DFP declined to do so as Mr Hipson had not made such a request in his application for PIB, although later it confirmed that the subsequent events made no difference to its decision.  The DFP said there was no evidence of any specific threat to Mr Hipson, following the theft of his records.
Submissions
8. Mr Hipson says:

· the DFP should have considered medical evidence;

· the DFP had made its mind up in advance;

· he was included on the special persons evacuated dwellings scheme following the issue of a chief constable’s certificate certifying that he was under threat.
9. The DFP says:

· it received a number of applications for PIB as a result of the theft of prison officers records from Stormont, it rejected all of them for the reasons given in paragraph 6 and rejected Mr Hipson’s to ensure consistency;

· although the OHS was satisfied that Mr Hipson had suffered an injury that was solely attributable to his duties, that was only part of the test; the DFP then had to determine whether the injury had taken place in the course of Mr Hipson’s duties, and it decided that it did not;
· in his application for PIB, Mr Hipson only asked for the theft of his records from Stormont to be considered, so subsequent events were not taken into account in determining whether he qualified for PIB;
· Mr Hipson’s inclusion on a list of prison officers’ details that fell into the hands of terrorists did not an amount to an attack or similar act directed at him personally;
· Mr Hipson later made a previous application for temporary injury benefit (TIB).  In his application for TIB, he said he moved house as a result of his details from Stormont, only to find that a general threat had been issued against prison officers living in the area to which he had moved.  Mr Hipson went on to say that after a prison officer’s house in his new area was attacked, he suffered from stress as a result.  This, taken together with his PIB application could mean that the injury could be regarded as qualifying.
Conclusions
10. The DFP firstly needed to determine if Mr Hipson had suffered an injury.  If it decided that he had, the DFP needed to establish whether the injury was suffered
· in the course of Mr Hipson’s official duty and solely attributable to the nature of the duty, or arising from an activity reasonably incidental to the duty, or

· the result of an attack or similar act, directly attributable to his being employed, or holding office, as a prison officer.
11. The opinion of an appropriately qualified medical expert would be required to establish, at the very least, if Mr Hipson had suffered an injury.  But the DFP says that it did not consider any medical evidence, even though it had some that indicated that Mr Hipson had suffered an injury.  Presumably it did not do so because it had decided that the injury, if it existed, could not be a qualifying injury.
12. I do not agree with that conclusion.  In my judgment the theft of Mr Hipson’s details, in the very particular circumstances of Mr Hipson’s employment in the Northern Ireland Prison Service, amounted to an attack or at least an act similar to an attack on him.  And it amounted to an attack attributable to his employment because it was the nature of the employment that gave it its significance.
13. There was protracted correspondence between the DFP and Mr Hipson’s solicitor which made it clear that Mr Hipson wanted both the theft of his records and the subsequent events taken into account.  Whatever the shortcomings of Mr Hipson’s original application, it soon became quite clear what Mr Hipson’s application was about.
14. It is difficult to escape the conclusion that Mr Hipson’s application for PIB was doomed from the start, as the DFP had rejected others like it and was determined to do the same in Mr Hipson’s case.  It appears that the rejection of Mr Hipson’s application had more to do with the application of a general policy, than a proper consideration of the evidence and Mr Hipson’s individual circumstances. I have concluded that the only safe course of action is for the DFP to take its decision again, having regard to the Scheme Rules and the matters I have mentioned above.
15. Late in this investigation the DFP accepted that Mr Hipson’s injury potentially qualified, because of what he had said in his TIB application.  I consider my direction below remains appropriate. 
Directions

16. Within 28 days of the date of this Determination, the DFP shall consider Mr Hipson’s application for PIB afresh, taking into account that the theft of his personal details amounted to an act similar to an attack on Mr Hipson that was attributable to his employment, the medical evidence, and any new medical evidence that it requires.  The DFP shall then convey its decision to Mr Hipson, giving reasons.
TONY KING

Pensions Ombudsman

12 February 2009
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