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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs H Rogers

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	South Wales Police


Subject

Mrs Rogers:

· complains that she was incorrectly informed in 2006 that she did not qualify for consideration  under the ’Rule of 85’; 
· disagrees with the decision of South Wales Police to reject her application for voluntary early retirement in 2007; and 

· believes she has been treated differently in comparison to other members in a similar position.
The Pensions Ombudsman’s determination and short reasons

The complaint should be not be upheld against South Wales Police because even though the information Mrs Rogers was initially given was inaccurate and the decisions were made by the wrong person, the outcome was unaffected. 


DETAILED DETERMINATION
1. The Scheme is governed by the Local Government Pension Scheme Regulations (1997) (the Regulations).  The Scheme normal retirement age is 65, but under regulation 31(4), a member can apply for early retirement from age 50 and provided the employer consents, and the applicant’s age and service add up to 85 years or more, benefits are not reduced for early payment.  This is known as the ‘Rule of 85’.  
2. Conditions for taking early retirement from South Wales Police are contained in Appendix 3 of the ‘Redundancy and Redeployment Policy’ (the Policy).  Section 1 sets out the general conditions and paragraph 1.4 confirms that “apart from permanent ill health, benefits can only be accessed between age 50 and under age 60 following employer consent”. 
3.  Section 2 of the Policy refers to Scheme A:

“Scheme A – Voluntary Early Retirement for Pensionable Employees applying the 85 year rule.”

 Part (iii) states:

 “(iii)
Employees who are eligible under this scheme, and who are between 50 and 60 years of age, will be allowed to retire on an early voluntary retirement basis, subject to the approval of the Director of Finance, Administration and ICT and the Assistant Director (Human Resources).”


And Part (iv) states:

“(iv)
Employees who retire under this rule will be retired in the interest of the efficiency of the service and be entitled to receive an annual pension and lump sum each calculated on their membership.” 


And an additional note stated:

“NB: No automatic payment of unreduced LGPS benefits on redundancy at any age prior to 65 years.  Payment of benefits on redundancy before age 65 years should be at the employer’s discretion rather than as an automatic right.  Benefits, if paid before 65 years, should be subject to a reduction with an employer’s option to waive or reduce the reduction.  The cost of waiving the reduction would have to be met by the employer.” 

4. South Wales Police states that although final approval lies with the Chief Officers,   in practice the initial consideration is delegated to the Divisional Commander/Departmental Head prior to forwarding to the Chief Officers.  They say that this ensures that the Divisional Commander/Departmental Head is aware of the request and is able to consider the organisational implications of such a request.  South Wales Police has outlined the applications process as follows:
· obtaining costs from Rhondda Taff (who administer such requests on behalf of South Wales Police) which details  the employer contribution which in turn informs the decision making process;

· the initial decision is delegated to the Divisional Commander/Departmental Head of the individual concerned who makes a decision at a local level;

· if approved, the recommendation is forwarded to the Director of Human Resources and Director of Finance for final approval.

5. Mrs Rogers was born 23 September 1956 and was employed by South Wales Police, in the substantive role of Station Enquiry Clerk in “C” Basic Command Unit.  South Wales Police states that “C” Division is the largest Basic Command Unit within South Wales Police. 

6. Mrs Rogers states that in September 2006, she looked into the possibility of relocating to Luton to be near her stepson as it was feared he would never recover properly from an accident and would need constant care which his mother could not provide.  On 3 November 2006, Mrs Rogers submitted a report to the “C” Division Business Manager applying to leave South Wales Police under the Rule of 85. 
7. On 23 November 2006, the Business Manager wrote to Mrs Rogers, telling her that her application could not be supported, because she did not qualify to be considered for early retirement until she was 60.  At the time, Mrs Rogers was 50 years old and had completed over 35 years pensionable service (so the total was 85). 
8. On 11 September 2007, Mrs Rogers was sent an e-mail by South Wales Police in response to a number of questions she had raised:

“The “Rule of 85” is not a retirement term under the LGPS.  It is in fact a test applied where certain benefits are paid early to see whether full or reduced benefits are payable.

If the spirit of the question is “how many staff have been allowed to retire (other then ill-health retirements) under our policies and received immediate pension benefits” then I think we should be able to obtain an answer.” 

9. Mrs Rogers received a second e-mail from South Wales Police on 11 September 2007, giving information about recent retirals.  She was told that in the previous five years, eight staff members had been allowed to retire under the Rule of 85, of which three were female, five were male and six belonged to “K” Division.   

10. On 6 November 2007, Mrs Rogers met with the Chief Superintendent to discuss a further request she had made for early retirement.  

11. On 15 November 2007, Mrs Rogers met with the Divisional Commander and the Business Manager of "C” Division.  Mrs Rogers states that she was told that there was insufficient money in the Divisional fund and there was little chance of her qualifying.  South Wales Police states that Mrs Rogers’ request was then rejected by the Divisional Commander based on the not meeting the criterion that retirement should be in the interests of the efficiency of the service. It says her post was a key operational one and it was not an option to fund her retirement by disestablishing that role or to fund the retirement in any other way.
12. On 21 November 2007, Mrs Rogers submitted a grievance against the Chief Superintendent and the Business Manager which failed to get resolved at stage two of those procedures and was escalated to stage three and dealt with by Assistant Chief Constable who informed her that her grievance was not upheld on 10 February 2009.  Mrs Rogers then resigned on 28 February 2008.
13. In support of her case Mrs Rogers says that the figures suggest that applications from “K” Division to leave under the Rule of 85 were treated more favourably.  They included an application from the Director of Finance whose post was not capable of being disestablished, yet was.
Summary of the position of South Wales Police  
14. Although Mrs Rogers refers to several members of staff afforded early retirement from “K” Division, this division consists of 14 distinct Divisions/Departments, who hold their own budgets. The process involved in these cases would have been the same as in Mrs Rogers’ case, i.e. a decision was made by the Divisional Commander or Departmental Head.  
15. Twelve requests for voluntary early retirement, made between 2003 and 2009 were rejected.  The decision made regarding her application was not influenced by the fact that she worked in a Basic Command Unit and not a “K” Division Department.  

16. The particular details of the case relating to the Director of Finance cannot be divulged although there was a mutual agreement between him and South Wales Police to leave by means of a compromise agreement. 

17. It recognises that Mrs Rogers was informed in 2006 that she did not qualify to be considered for early retirement under the Rule of 85 when in fact she did, although there is no guarantee that this would have been granted.

Conclusions
18. Under the Regulations consent for the early payment of Mrs Rogers’ pension rested with South Wales Police.  If consent was given she would have qualified for the enhancements under the Rule of 85. The Policy described the circumstances under which consent might have been given. and referred specifically to the circumstances in which consent would be given where the person potentially qualified for enhanced benefits under the Rule of 85
19. Mrs Rogers was initially told, wrongly, that she did not qualify for consideration because of her age.  Decisions regarding her two subsequent applications were then made by the Divisional Commander, although strictly under the Policy, those decisions rested with the Director of Finance, Administration and ICT and the Assistant Director (Human Resources). There was maladministration in that she was given wrong information and the decision whether to consent was made at the wrong level.  
20. I do not think Mrs Rogers suffered any harm, though.  First, she carried on working, so even if she ought to have been awarded a pension before she in fact left, she is financially no worse off.  More importantly the Divisional Commander’s view was that Mrs Rogers’ retirement could not be justified on the grounds of the efficiency of the service, which was the necessary consideration under the Policy.  Had her applications been considered by the correct decision makers as they should have been, then the Divisional Commander’s view of the needs of the service would still have been critical to the decision whether to consent.    The outcome would have been the same.
21. Strictly the position of others is irrelevant. What matters is whether the outcome of Mrs Rogers’ application is consistent with the provisions of the regulations, including the consent requirement.  However, the evidence is that the other applications were considered in very much the same way as Mrs Rogers’ application and the figures provided by South Wales Police indicate that between 2003 and 2009, twelve similar requests were made and rejected.  That does not suggest that Mrs Rogers was singled out for special treatment as she claims.  
22. The complaint is not upheld.

TONY KING

Pensions Ombudsman

21 December 2009
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