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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G R Hawkins

	Scheme
	:
	Niarchos (London) Ltd Pension Scheme

	Respondents
	:
	The Trustees of The Niarchos (London) Ltd 1967 Pension Scheme

	
	:
	Niarchos (London) Ltd


Subject

Mr Hawkins says:

· Although the Trustees have provided 6% per annum increases to his pension, since 6 April 2006 they have not restored his pension to the level it would have been at that date had the restrictions imposed by the Inland Revenue (now Her Majesty’s Revenue and Customs (HMRC)) not been applied from the date his pension commenced. 

· The Company and Trustees did not make him aware that his pension under the Scheme was being provided by way of an annuity secured in the name of the Trustees and that the proceeds remained Scheme property.

The Ombudsman’s determination and short reasons

The complaint should not be upheld because

· Mr Hawkins’ entitlement under the Scheme is calculated by reference to the Scheme’s rules in conjunction with those of HMRC. Prior to 6 April 2006 increases to his pension in excess of 3% p.a. were proscribed by HMRC and thus did not form part of his entitlement. 

· The Trustees’ investment powers allow them to purchase annuities as a method of securing retirement benefits. There is nothing requiring them, or the Employer, to inform Mr Hawkins that annuity had been bought – but anyway he has not suffered any injustice as a result of not being informed.
DETAILED DETERMINATION

Material Facts

1. Mr Hawkins retired under the Scheme on 31 July 1993 with a pension close to the maximum allowed under HMRC rules. His pension was secured by means of an annuity purchased with the Prudential on his life, but in the name of the Trustees.

2. At the time of Mr Hawkin’s retirement the Scheme’s rules (the Rules) provided that his pension would, subject to HMRC limitations, increase at the rate of 6% (originally 5%) per annum. However the level of his pension soon reached the absolute maximum allowed by HMRC and from then on increases were limited to 3% per annum, unless the increase in the retail prices index (RPI) exceeded that figure. The surplus payments generated by the annuity were retained by the Trustees.

3. The Finance Act 2004 introduced a number of changes which took effect from 6 April 2006. As a consequence of these changes the rules of the Rules were changed by an Instrument in Writing dated 5 April 2006 (the 2006 Instrument). Clause (B) (ii) and (iii) of the 2006 Instrument says:

“(ii) HMRC have made The Registered Pension Scheme (Modification of the Rules of Existing Schemes) Regulations 2006 (“the Regulations”). The purpose of the Regulations is to enable occupational pension schemes to operate on and after 6 April 2006 as if the limits imposed by HMRC up until that date (“the pre 2006 limits”) continue to apply, so that schemes do not incur any additional liabilities purely as a result of Pensions Simplification.

(iii) However, the Trustees and the Principal Employer wish to amend the provisions of the Scheme by disapplying the Regulations in order to allow some of the increased flexibility that Pensions Simplification makes possible, but at the same time retain the majority of the pre 2006 limits so that the Scheme does not incur any additional liabilities as a result of disapplying the Regulations.”       

4. The Trustees wrote to Mr Hawkins on 23 January 2007 advising him that certain rule changes relating to the removal of HMRC limits had been brought into effect from 6 April 2006.

5. On 8 February 2007 the Trustees’ legal advisors, Sackers, wrote to the Trustees stating:

“The starting point is rule 37 …provides that subject to exceptions, any pension “shall be subject to increase by way of annual increment as set out in rule 37.2”. Rule 37.2 sets out a number of different increase rates by reference to the service of members.

You informed me that the benefits that could be provided to some members were capped by the old revenue limits. Accordingly the full increases to which they were entitled under rule 37 could not be paid. However, by the deed of 29th December 2006, the provisions of the earlier Interim Amending Document were repealed. The net result is that “as from and including 6 April 2006” the old limits on benefits imposed under the previous revenue regime ceased to be a feature of the scheme. You ask whether, as a result, the members, whose benefits were limited by the earlier revenue limits, became entitled to receive the pension that they would have received but for the imposition of the revenue limits.

Although no one can be absolutely sure, I think that the better argument is no. The text of rule 37 refers to annual increases. Clearly the annual increases are increases on the pensions that are already being paid. So I think that you start with the capped salary at 6 April 2006 and on the first increase date in the subsequent year you apply the full increase.”   

6. On 1 March 2007 Mr Hawkins queried with the Trustees why the full indexing of his pension from 1993 had not been restored. The Trustees responded on 21 March explaining that the advice that they had received from their advisers was that his pension increases, permitted as a result of the rule changes, should be applied to the rate of pension being paid immediately prior to 6 April 2006. Additionally, the Trustees said, the 2006 Instrument changing the Rules had been approved by the Scheme’s legal advisers whose opinion was that HMRC limits had been removed as from and including 6 April 2006. As a consequence, the full 6% increase should be applied on the first anniversary date thereafter.

7. Prior to his retirement, Mr Hawkins had been a trustee of the Scheme and had, in 1986 written to Sedgwick, who acted as consultants to the Scheme. They responded on 11 August 1986:

“In answer to your query regarding policies for pensioners, the Prudential do not issue individual policies for pensioners. Their contract is with the Trustees and the Prudential act as agents of the Trustees when paying pensions direct to pensioners. Pensioners thus come under the group Cash Accumulation contract.”

Mr Hawkins’ Position

· The Rules when he retired stated that ‘subject to the foregoing provisions and to Revenue limitations the annual amount of each increment shall be 6 per cent of the initial annual amount of the pension or annuity aggregated with the amount of any previous increments made aforesaid.’ Since HMRC limitations have been removed as from 6 April 2006, the indexing back to inception of the annuity must apply.
· The proper construction of rule 37 is in his favour.
· The reasoning in the 2006 Instrument for disapplying the regulations was that the Scheme should not incur liabilities.  However in his case there is no additional liability since the indexation is already paid for.

· The accounts of the Scheme do not show annuities as part of the fund.
· He does not believe that the Scheme has the right to receive any surpluses after April 2006 that arose previously as a result of HMRC restrictions.
· He was never informed that annuities remained the property of the Scheme.
· Notes from the Prudential accompanying Sedgwick’s letter dated 11 August 1986 state that an excess under the annuity arising as a result of [HMRC] limits will be withheld until the next review date on which its payment will not breach the limits.
· It does not seem right that having paid the Prudential sufficient funds to enable his pension and indexing to be provided, the Trustees wish permanently to reduce his benefit.
The Trustees’ Position

· Mr Hawkins’ initial pension was close to HMRC’s maxima and followed a subsequent sustained period of low rises in the RPI such annual increments became restricted by HMRC’s limitations. The position remained unchanged until 6 April 2006 from which date reference to HMRC limitations was removed from the Rules as permitted by the provisions of the Finance Act 2004.
· It is their view, having taken advice from both their professional and legal advisors, that, starting with the capped pension at 6 April 2006, 6% increases should be applied thereto on the first anniversary date and subsequent anniversary dates thereafter. 
· They consider that they have been diligent in establishing how the relevant change in the Rules should be interpreted, taking appropriate advice, and arranging for the affected pensioners to be informed accordingly.  
· At the time of Mr Hawkins’ retirement it was the practice of the Trustees to purchase annuities when a member retired, but in the name of the Trustees so that any such annuity remains an asset of the Scheme.
Conclusions

8. The first part of Mr Hawkins’ complaint is solely against the Trustees.

9. The Rules at the time Mr Hawkins retired impose an obligation upon the Trustees to pay him a pension for life, the amount of the pension being subject to HMRC limitations. These limitations apply to both the amount of pension payable on retirement, and subsequent increases. Mr Hawkins’ entitlement under the Scheme was ‘capped’ as a consequence of these limits.

10. When the full 6% p.a. increases were reinstated following the changes to the Rules, the Trustees arranged for the first increase to be applied to Mr Hawkins’ entitlement immediately prior to 6 April 2006 rather than a notional pension figure calculated as though full 6% per annum increases had been awarded prior to that date. In addition, the 2006 Instrument makes it clear that the pre 2006 limits are to be retained. I consider the Trustees have correctly applied the relevant rule.
11. I agree with the legal advice that the Trustees received.  The advice expressed some doubt.  I am in a position to resolve that and I determine that the increase falls to be calculated each year based on the pension in payment including past increases awarded (not the notional increases that could have been awarded in the absence of restrictions then in force).  In some years in the past, the increase was limited.  Future increases will not be.
12. Mr Hawkins says that the disapplication in his case does not relieve the Trustees of an additional liability.  That is true in a financial sense, but not in a legal sense.  The Trustees did not have a liability to pay increases over and above HMRC limits in the years in question.  Applying the regulations would create that liability, even though financially it mat be covered by the annuity purchase.  But anyway, the relevant wording is not operative, it is explanatory. 

13. I do not consider that the accounting point helps Mr Hawkins either.  The accounts could not create an obligation to pay him benefits, but anyway the accounts show the cost of annuity purchase as ‘Expenditure’. The surplus delivered by the annuity contract but in excess of monies required to meet the trustees’ liability is shown as ‘Income’.  Actuarially the liability to pay the pension would have been assumed to match the value of the annuity (even though that is a slight understatement of the value, since any excess increases revert to the fund).

14. The notes from the Prudential to which he refers apply where an annuity is secured in the name of an individual. In this case the annuity has been purchased by the trustees to guarantee an income stream sufficient to pay his pension under the scheme. They are not debarred from receiving the full proceeds of the annuity and the excess is, like any other investment income, paid into the Scheme.

15. I can understand why Mr Hawkins thinks that the result of the amendments is unfair to him.  There was an investment in an annuity intended to reinsure the Trustees’ liability to him, but that has in fact provided somewhat more than the liability.  However, the Rules have been applied properly and there is no liability beyond that provided for in them.  Consequently I do not uphold this part of the complaint.

16. Turning to the second part of Mr Hawkins’ complaint, which Mr Hawkins has raised essentially to support the first complaint, the Trustees’ widely drawn powers of investment allow them to purchase annuities in order to cover their liabilities in respect of pensioners. 

17. There is no obligation on the Trustees to advise individual pensioners of the method by which their pension is secured. It might have been informative if he had been told – but even if I were to uphold this aspect of the complaint there is no injustice to Mr Hawkins as a result of not knowing.
18. Consequently, I do not uphold this aspect of the complaint against the Trustees or the Employer.
TONY KING

Pensions Ombudsman

27 January 2009
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