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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr N Perera

	Scheme
	Henlys Group plc Pension Scheme

	Respondents
	The Law Debenture Pension Trust Corporation plc (the Trustee)


Subject

Mr Perera’s complaint is that when the Trustee decided to grant him an early ill health retirement pension on 18 March 2008 it failed to backdate it to 2001. 

The Pensions Ombudsman’s determination and short reasons
The complaint should not be upheld against the Trustee because earlier requests for consideration were rejected because of the Scheme’s financial position and the decision made in 2008 was discretionary without any requirement to backdate to an earlier date. 

DETAILED DETERMINATION

Material Facts

1. Mr Perera left the service of Henlys Group plc (the Principal Employer) in March 1998, aged 49.  He became a deferred member of the Scheme.  

2. Relevant extracts from the Scheme rules can be found at Appendix 1.

3. Henlys Pensions Trustees Limited was the appointed corporate trustee at the time that Mr Perera left service in 1998 and when he maintains that he made his initial application in 2001.  On 25 September 2001, the Trustee was appointed as a director of that company.  By 2006 all of the other directors of Henlys Pensions Trustees Limited had resigned and the Trustee was appointed as sole trustee of the Scheme.  Although Henlys Pensions Trustees Limited is still in existence, it has no directors and is in the process of being wound up.

4. In late 2000 and the beginning of 2001, Mr Perera apparently made some enquiries about whether he would qualify for the payment of his pension on medical grounds.  On 26 January 2001, he followed those enquiries up in a letter to the external administrator of the Scheme (the Administrator):

“I refer to several telephone calls to your office with regard to my verbal request for the payment of my pension on medical grounds.  As advised by yourselves I put my request in writing for the purpose of establishing the record of this event.  I should also mention the general view from yourselves that the trustee of the fund would require medical evidence to substantiate the claim.

However, my understanding of the situation is that at present, in the current circumstances the request is denied.”   

5. On 19 January 2002, Mr Perera provided to the Administrator a copy of a medical report prepared by a consultant psychiatrist for Mr Perera’s GP.  As is material it reads:

“The Psychologist’s report shows a small drop in his Performance IQ with impaired auditory short term memory, low verbal fluency, reduced information processing, and impaired trail making.  All of this is suggestive of mild defuse cognitive impairment and would be in keeping with mild generalised brain damage of the sort that Mr Perera is hypothesising.” 

6. There does not appear to have been any further correspondence until 2004, when Mr Perera wrote again requesting copies of the Scheme rules, on 22 September:
“Further to our ongoing discussions regarding my request for payment of my pension on an early retirement basis due to medical grounds, I thought I should put matters on file for the purpose of the record.  I also note your statement that early retirement remains suspended.”

7. The Scheme commenced winding up on 19 October 2004 and a copy of the rules were provided to Mr Perera on 29 October 2004.

8. On 3 June 2005, Mr Perera wrote to the Administrator:

“Please take notice that I left the Henlys Pension Scheme at the end of March 1998.  I herewith enclose a copy of a letter from the company.  I have not been carrying out any employment since that date.

Unfortunately, the irreversible brain damage caused by carbon monoxide poisoning in 1996 was not fully established in medical evidence until further tests had been carried out.  This was done in 2001 and I herewith enclose a copy of the medical report for your information.

Please confirm whether I am entitled to claim medical retirement.”

9. The Administrator e-mailed Mr Perera on 4 August to tell him that due to the funding position of the Scheme, the Trustee was unable to allow him to take early retirement.  The amount of pension payable was less than his GMP at age 65 and the rules precluded early retirement under such circumstances.

10. Mr Perera replied on 8 August 2005.  He said that his claim should have been settled in 2001.  On 19 August 2005, the Administrator sent an e-mail to Mr Perera.  It told him that there was no trace of any previous request for ill health retirement.  It re-iterated what had already been explained in the e-mail of 4 August.  

11. On 17 November 2005 the Administrator again wrote to Mr Perera setting out the position regarding an application for early retirement and that the rules would not permit it in his case.

12. The Principal Employer was wound up on 6 January 2006 and the Scheme qualified for the Financial Assistance Scheme (FAS) on 7 June 2006.  

13. Mr Perera invoked stage one of the Scheme’s internal dispute resolution (IDR) procedure on 3 August 2006 and on 2 October 2006, a stage one decision was issued to Mr Perera.  It stated Mr Perera’s complaint to be that his pension should be paid on an ill health early retirement basis and that his benefits should be given priority in the winding up.  At point three the decision stated:

“The Scheme Rules (Rule 3.5) allow the Trustee to pay ill health pensions to members that retire from service due to incapacity but there are no such provisions for deferred members…”  

14. On 17 December 2007, an announcement was issued by the Department for Work and Pensions regarding proposed extensions to the FAS that would become finalised in 2008.   One proposed extension was to allow those who were unable to work due to ill health to apply for early access to their payments from the age of 60, subject to actuarial reduction, with payments being backdated to 14 May 2004, when the FAS was first announced.  

15. On 3 March 2008 Mr Perera complained to my office that he had made a request for early/ill health retirement in 2001 but the Trustees had delayed telling him until October 2006 that the rules contained no provisions to pay ill health pensions to deferred members. 
16. Not long after making that application the Trustee considered Mr Perera for early retirement.  The decision is recorded in a resolution dated 28 February 2008.  The written resolution records consideration of a note of a conversation between the Trustee and the legal advisers to the Scheme held on 20 December 2007.  In summary that note records the Trustee stating:

· that although there was no separate ill health rule for deferred members, it was proposing to allow Mr Perera to retire early as a deferred member;

· the assistance from FAS would be sufficient to cover his GMP at state pension age (which would not be fully covered if he was to retire now);

· if Mr Perera qualified for early retirement on ill health grounds he might also qualify for FAS payments to commence at age 60 rather than 65; 

· other deferred members should be advised of the possibility of early retirement on an equivalent basis. 

and the legal advisers stating:

· there were potentially four sets of stakeholders that could be affected if Mr Perera’s pension was paid early: 

· HMRC -  the pension would not constitute an unauthorised payment as the GMP would be covered;

· Mr Perera – clearly not disadvantaged;

· FAS – no disadvantage; if the assistance was paid at 60 there would be a reduction for early payment;

· other members – the payment from the Scheme would be the actuarial equivalent of Mr Perera’s entitlement – so no financial disadvantage.  

· the lack of specific provision for ill health early retirement under the Scheme rules should not prevent the proposed course of action;

· the definition of ill health in the Scheme rules should be applied;

· an amendment of the Scheme rules was not necessary and may prove difficult to achieve because the company was in liquidation.

17. Circulated with the Resolution was a letter from Mr Perera’s doctor addressed to the Trustee and dated 22 January 2008 which said: “...Due to his lack of concentration, inability to sleep and memory loss he is not capable of pursuing an occupation.  He has been given certificates of MED 3 that continue to date.”
18. It was agreed that Mr Perera would be allowed to retire early as a deferred member on grounds of incapacity, despite the lack of provision for ill health early retirement for deferred members under the rules and that the definition of incapacity that applied to active members should apply.  Any uncovered GMP at State pension age would be covered by the payments from the FAS.  The early retirement pension would be reduced for early payment and would represent the actuarial equivalent to Mr Perera’s benefit from the Scheme.   The early retirement would therefore not result in any additional cost either to the Scheme or to the FAS. 

19. As a consequence, on 18 March 2008, the Administrator wrote to Mr Perera confirming that discussions had been held between the Trustee, the Pensions Advisory Service (TPAS) and  the Scheme’s legal adviser and after considering these and FAS announcements the Trustee had decided to grant him an ill health early retirement (the 2008 decision).

20. The letter enclosed details of the ill health early retirement benefits available to him.  In summary:
· a retirement date of 14 March 2008 had been used as a basis for the calculation of his benefits; 

· that since this was six years before his normal retirement date his benefits had been actuarially reduced for early payment;

· full allocation could not be made until the Scheme had completed winding up;

· a provisional pension had been calculated but as the Scheme was in deficit the Trustee had been advised to base the level of the provisional pension on 37.5% of the value of the pension that would have been paid had the Scheme not commenced winding up, excluding increases in retirement; 

· his provisional pension would be paid from Scheme assets when the allocation had been finalised;

· no option currently existed to commute any of his pension in exchange for a lump sum but FAS had indicated this option would be made available in the future;

· the Scheme had qualified for FAS assistance which consisted of 80% of accrued pension although this was likely to increase to 90%.

21. On 17 April 2008 the Administrator wrote to Mr Perera saying:

· the quotation sent to him on 18 March 2008 did not reflect his final benefits in the Scheme;

· he was not obliged to accept it;

· the Scheme had qualified for FAS assistance and he would be eligible for up to 90% of his accrued benefits in the Scheme. 

Summary of Mr Perera’s position
22. His initial request was for early retirement, not a medical retirement.  He believes that a conflict of interest (which existed because trustees were also directors of the company) contributed to that request not being considered.

23. He was misled into believing that a medical retirement was possible when it was not and disputes that the Trustee was unaware of his application.  In support of that contention he states that he was in telephone correspondence with the Trustee between 2002 and 2004 which culminated in the letter dated 29 October 2004 from the administrator which provided a copy of the rules.  The administrator and possibly the Trustee must have, therefore received previous correspondence, in particular letters dated 26 January 2001, 19 January 2002 and 22 September 2004. 
24. He is concerned about the decision reached by my office on 1 July 2009, to deem his earlier, related complaint out of time.  He contends that he only became aware of the Scheme’s IDR procedure in 2006 which would make his complaint within the three year time limit. 
Summary of the Trustee’s position  
25. Rule 3.5 allows the Trustee to pay ill health pensions to members that retire from service due to incapacity but there are no such provisions for deferred members;

26. Under rule 5.2 deferred members are allowed to take early retirement with the consent of the Trustee.  Early retirement has generally not been allowed for deferred members because there has not been sufficient funding in the Scheme to cover payment of GMP’s at State pension age.  In those circumstances the early retirement pension would be reduced for early payment, using appropriate actuarial factors.
· the Trustee believes that its decision to grant such a pension was reasonable for the following reasons:

· it was not obliged to grant an ill health retirement pension to Mr Perera on 18 March 2008 but did so in good faith after having discussions with TPAS and  its legal advisers so that FAS could pay his benefits early;

· in granting that pension it considered the following relevant factors:

· Mr Perera’s application under IDR and his request for an early retirement pension;

· FAS’ involvement and the DWP statement dated 17 December 2007;

· its discussions with TPAS and its legal advisers;

· the grounds on which any ill health early retirement pension would be granted to Mr Perera (if at all) and whether other deferred members in similar circumstances to Mr Perera should also be considered for an ill health pension on the same grounds;

· the effect on other stakeholders;

· how any such pension would be paid e.g. how would it be reduced for early payment; and

· the Trustee’s exercise of its discretionary powers.

27. The Trustee used the same definition of “incapacity” which applied to active members when granting Mr Perera an ill health early retirement pension from deferred status.

28. Had the Trustee been asked to backdate Mr Perera’s pension to 2001, it would have been difficult for them to have done so for the following reasons:

· There is no provision in the Scheme rules to backdate a pension apart from using the augmentation power.  Rule 2.9 cannot be used whilst the Scheme is in wind up because that power to augment benefits does not survive.  However, if the augmentation power were to survive during winding up, it is arguable whether it would be appropriate for the Trustee to use the augmentation power  to increase Mr Perera’s benefits given that the Scheme is in deficit and the amount of members’ benefits have crystallised.  In addition, any augmentation would require Principal Employer consent and that would not be possible because the Principal Employer wound up on 6 January 2006.
· The cost of investigating whether, and if so, how Mr Perera’s pension should be backdated to 2001 would be disproportionate given that the Scheme is winding up and there is a finite amount of money.
· As stated above there were no records in the membership files, or the Trustee minutes and meeting papers that would suggest that Mr Perera applied formally for an early retirement  pension in 2001 so it may have been difficult for the Trustee to justify backdating any pension to 2001. 
· Backdating the pension to 2001 may have had adverse consequences for other members and FAS.    

Conclusions

29. I deal in this determination with the 2001 application only to the extent that Mr Perera considers that the 2008 award should have been backdated to 2001.  That is, my review is of the 2008 decision, not what did or did not happen in 2001.

30. As a deferred member Mr Perera had no entitlement under the rules to early retirement on ill health grounds.  

31. It appears that the DWP announcement made in December 2007 extending the FAS was the driving force for the Trustee to reconsider Mr Perera’s application   (although Mr Perera was not 60 at the time he was being reconsidered).  The Trustee wanted to find a way of allowing Mr Perera early access to his benefits while giving consideration to other potentially affected parties.

32. The Trustee has stated that the 2008 decision was reached by using the same definition of “incapacity” which applied to active members.   Strictly though, their decision can only have been achieved by applying their discretion under rule 5.2 and allowing early retirement, taking Mr Perera’s health into account when doing so.

33. This cannot be said to have caused Mr Perera an injustice.  Looked at one way he has been awarded an ill health early retirement when clearly he was not entitled to one under the rules of the Scheme.  Alternatively he has been given early retirement when ordinarily the Scheme’s status would not have allowed it.  

34. The Trustee decision was a decision reached in good faith and in reaching it, given the particular circumstances of the Scheme, I do not think the Trustee had a duty to then consider backdating the pension to 2001 as Mr Perera contends.  I elaborate on this below.
35. I appreciate that Mr Perera may have made some form of application in 2001, and he may have led to believe, by the Administrator, though not the trustees, that it depended on the submission of medical evidence, when clearly it did not.  Even so judging by his letter of 26 January, he was aware then that such a request was likely to be denied.  Similarly he was made aware in 2004 and again in 2005, by way of letter dated 4 August from the Administrator that because of the status of the Scheme an application for early retirement under rule 5.2 could not be granted.   

36. I cannot see that a claim arose before the 2008 decision and the Trustee had no obligation to consider backdating his pension to 2001.   Doing so would have introduced a cost that may have not only prejudiced the remaining members of the Scheme but placed an unnecessary burden on the FAS.  

37. There is no evidence that Mr Perera’s request was passed to the trustees in 2001 and it is clear that when an ill health pension was considered for him in 2008 it was less than the GMP, therefore even if the matter had been considered in 2001 it would have been unlikely that the trustees would have granted him a pension.

38. The complaint is not upheld.  

TONY KING
Pensions Ombudsman

22 September 2009
APPENDIX 1

Relevant extracts from the Trust Deed and Rules

“1.0
Definitions


“Incapacity” means illness or disability (either physical or mental) and:


(1)
“Serious Incapacity” means Incapacity which, in the opinion of the trustees is such that the Member is unlikely to be capable of following his normal occupation or which seriously impairs his future earning capacity.

(2)
“Total Incapacity” means Incapacity which, in the opinion of Trustees, is such that the Member is unlikely to be capable of working again in any meaningful capacity.
 

2.9
Special benefits and augmentations

2.9.1
The Trustees may with the consent of the Principal Employer augment any benefit payable from the Fund or pay any benefit otherwise than in accordance with the Rules, but only if:


(1)
the Employer agrees to pay such additional contributions to the Fund (if any) as the Trustees, having consulted the Actuary may require; and


(2)
Approval is not prejudiced and the Preservation Requirements are satisfied.

2.9.2
The Trustees may with the consent of the principal Employer, be deed, make or adopt special sets of rules or regulations, overriding the trust Deed and the Rules, to apply to a person or  category of persons.  The special rules or regulations will be subject to the power of amendment contained in Clause 2.7 but restrictions or requirements on the exercise of that power may be included.

2.9.3
The Trustees may with the consent of the principal Employer direct that a separate fund will be set aside within the Fund for person or category of persons.  The Trustees may direct that such persons will be entitled to benefit from the separate fund only and that no other persons will benefit from it.  The benefits from any separate fund may be set out in special rules or regulations adopted for the purpose by the Trustees.  The value of any separate fund will be decided by the Trustees after consulting the Actuary. 

3.4
Early retirement

3.4.1
If an Upper Tier Member or a Lower Tier Member retires from Service before Normal Retirement Date the trustees may direct that the member is entitled to immediate payment of pension if:


(1)..,


(4)
the Member’s pension at GMP Age is likely, in the opinion of the trustees to be not less than his Revalued GMP.
3.5
Incapacity pension

3.5.1
If a member, with the consent of the Principal Employer, retires from Service before Normal Retirement Date due to Total or Serious Incapacity the trustees may direct that the Member is entitled to immediate payment of pension if:


(1)
the Member so requests;


(2)
the Principal Employer consents; and

(3)
the member’s pension at GMP Age is likely; in the opinion of the Trustees, to be not less than his Revalued GMP.

5.2
Early payment

A Member entitled to a deferred pension from Normal Retirement Date may, with the consent of the Trustees, elect instead to receive a reduced pension from an earlier date.  The earlier date may not be before the member’s 50th birthday unless the member is suffering from Total or Serious Incapacity.  The reduced pension will have the same value s the deferred pension otherwise payable at Normal Retirement Date.

Early payment cannot be made if the member’s pension at GMP Age would be less than the Revalued GMP. ” 
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