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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P A Gee

	Scheme
	:
	Civil Service Injury Benefit Scheme

	Respondents
	:
	Cabinet Office (scheme manager)
Home Office (scheme administrator)
HM Prison Service (employer)


Subject
Mr Gee complains that he was refused injury benefit, after being told he qualified for it.
The Ombudsman’s determination and short reasons

The complaint should be upheld against the Prison Service because:

· it caused delays;
· it led Mr Gee to believe that he would receive injury benefit when no such decision had been made.
The complaint should be upheld against the Home Office because it did not clearly disregard natural, age related, spinal degeneration into account when making its decision to refuse Mr Gee injury benefit.

DETAILED DETERMINATION
Scheme Rules
1. Prior to 31 March 2003, Scheme Rule 1.3 defined an injury qualifying for benefit as one that the member sustained :

“in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty.”
The Scheme Rules define a Scheme Medical Adviser as:
“the person or body appointed by the Minister to provide a consultation service on medical matters in relation to Civil Service pension and injury benefit arrangements or, in a case where a function normally exercisable by that adviser is being exercised by another person or body on an appeal from that adviser’s decision in accordance with procedures that are acceptable to the Minister, is that other person or body.”

The Scheme provides for four levels of impairment:

· 10% - 25%;
· 25% - 50%;
· 50% - 75%;

· more than 75%.

Material Facts
2. Mr Gee was a prison officer.  In February 2003 he had a day off work due to back pain.

3. Mr Gee had an accident at work on 15 March 2003, when he twisted his back while running to answer an alarm bell.  Mr Gee went on sick leave the same day.  Apart from a week when he worked on light duties, Mr Gee was on sick leave until 11 August 2003, suffering from back problems.  He had further absences due to back pain, before going on sick leave again on 18 December 2005.  Mr Gee did not return to work and retired on 1 September 2006 on ill health grounds, the reason being back trouble.
4. Following Mr Gee’s accident in March 2003, he claimed injury benefit.  The Prison Service obtained reports from the Scheme Medical Adviser.  These were:
Report dated 29 April 2003 from Dr Solkar, specialist occupational health registrar

Dr Solkar examined Mr Gee.  Mr Gee was having physiotherapy and had been prescribed medication.  Dr Solkar anticipated that Mr Gee would recover completely in six to eight weeks.

Report dated 6 October 2003 from Dr Giagounidis, specialist occupational health physician
Dr Giagounidis examined Mr Gee and found “specific signs of a left sided lower back problem.”  Dr Giagounidis considered that Mr Gee was fit for restricted duties.  Dr Giagounidis enclosed a report from Mr Gee’s GP, stating that Mr Gee had consulted him about low back pain on 7 February 2003, before the accident.  Mr Gee attended the GP’s surgery again on 17 March 2003, after the accident, and was then diagnosed with sciatica.  Mr Gee was waiting to see an orthopaedic surgeon.
Report dated 21 October 2003 from Dr Sheard, director of occupational medicine

Dr Sheard reviewed Mr Gee’s file.  Dr Sheard said that as Mr Gee consulted his GP about back trouble before the accident, he could not say that sole attribution applied, although Dr Sheard accepted that there was a “temporal and causal relationship between the incident and the absence.”  Dr Sheard could not support an injury benefit award, but said he was not the decision maker.
Report dated 25 March 2004 from Dr Kisnah, specialist physician
Dr Kisnah reviewed Mr Gee’s file and commented that Mr Gee’s case was a difficult one to resolve.  He enclosed a report from the consultant orthopaedic surgeon who treated Mr Gee, who said that Mr Gee had an L4/5 disc protrusion with background degeneration of the existing intravertebral disc at the L4/5 level.  Mr Gee had been referred to a pain clinic for consideration of steroid injections.  The consultant orthopaedic surgeon considered that Mr Gee’s one episode of very limited back pain before the accident would not have contributed to his current situation.  The consultant orthopaedic surgeon observed that degenerative disc disease was extremely common at Mr Gee’s age (he was 49) and was often asymptomatic.  Dr Kisnah noted that Mr Gee was absent from work for two days in September 2000 due to a pulled muscle and for one day on 14 February 2003 with back pain.  Dr Kisnah thought that there was no one specific incident that would have caused Mr Gee’s invertebral disc prolapse.  Dr Kisnah concluded that the Scheme criteria for injury benefit had not been met, but that “it is up to management to make the final decision.”
Report dated 30 June 2004 from an unnamed doctor

Mr Gee’s long term prognosis remained unknown.  He was just coping with restricted duties.

5. On 28 April 2005 the Prison Service advised the Scheme Medical Adviser that it supported Mr Gee’s claim for injury benefit, and asked the Scheme Medical Adviser to confirm that Mr Gee met the Scheme criteria.  The Scheme Medical Adviser replied that its function was to provide advice which “management can choose whether or not to accept.”
6. On 17 May 2005 the Prison Service wrote to the Scheme Medical Adviser, stating:
“…we are satisfied that on the balance of probabilities Mr Gee has suffered a qualifying injury…”
On 17 June 2005 the Prison Service wrote again, saying:

“The Governor is supporting Mr Gee’s application for a permanent injury award and I can forward a letter to you by him next week confirming this.”

7. The matter appears to have then been left in abeyance by the Prison Service, although Mr Gee continued to press his claim for injury benefit, saying that he could not afford to retire without it.
8. The Prison Service wrote to the Scheme Medical Adviser on 9 May 2006, asking again for its opinion on Mr Gee’s eligibility for injury benefit.  A report dated 7 June 2006 was received from Dr Evans, an accredited specialist physician.  Dr Evans enclosed a copy of a report from another consultant orthopaedic surgeon, which stated that surgery had not been undertaken, but Mr Gee had undergone “numerous treatments” which had not helped much.  The consultant orthopaedic surgeon thought that Mr Gee had a pre-existing degenerative spine condition, which was made worse by his accident.  Dr Evans reached no conclusion as to whether Mr Gee met the Scheme criteria, as he noted that the Prison Service appeared to have already made its decision.
9. On 16 June 2006 the Prison Service wrote to the Scheme Medical Adviser, stating:
“In response to your report I can advise you that following consideration of Mr Gee’s Consultant’s and GP reports and the fact that his injury has been recognised as an industrial injury by the Department of Work and Pensions, Management will fully support Mr Gee’s application for a permanent Injury Benefit Award.  We would be grateful if you could issue the relevant certificate as soon as possible,”
10. On 28 June 2006 Dr Bray, a specialist occupational health physician, replied saying that as the Prison Service had decided that Mr Gee met the Scheme criteria for injury benefit, the remaining question was his level of impairment.  Dr Bray put this at between 20% and 25%.  On 5 July 2006 Dr Southam, an occupational physician, stated that the degree of impairment was between 25% and 50%.
11. On 9 January 2007 the Home Office wrote to Mr Gee, saying that he did not qualify for injury benefit, as the Scheme Medical Adviser did not consider that he met the Scheme criteria.  The Home Office stated:

“As part of our enquiries into your case it was referred to Capita Health Solutions, the scheme’s medical advisor.  In their report they have stated that although the prison accepts that an injury occurred at that time, your condition is not solely as a result of the incident as you have a degenerative pre-existing back condition.”

The Home Office offered to review Mr Gee’s application, on receipt of new information or medical evidence.
12. After Mr Gee’s application to me, the Cabinet Office referred Mr Gee’s case to the Scheme’s medical adviser for a further review.  Following this review, the Cabinet Office said:
“The evidence clearly supports that Mr Gee’s back pain is consistent with the date of the incident in March 2003 but on the balance of probabilities the incident is not the sole cause of his condition.  Our medical advice is that his level of incapacity and disability is not consistent with the nature of the incident.  Mr Gee’s medical reports show that he had a prolapsed disc with background degeneration of the existing intravertebral disc.  But neither his specialist nor Capita can say with any certainty when the prolapsed disc occurred.  Disc protrusions can often be present as incidental findings on MRI scans and the individual is symptom free.  It is therefore possible that Mr Gee had a disc prolapse before the incident on 15 March which then aggravated it.
In Mr Gee’s appeal to the Ombudsman he reports that he slipped and fell during the incident on 15 March.  As I mentioned in my letter to you of 22 September, this account of events is not as documented in the records made at the time.  Given this anomaly, the inconsistency of Mr Gee’s level of incapacity and disability with the nature of the incident and the possibility that he had a pre existing disc prolapse, we are unable to agree his back problem is solely attributable to the incident on 15 March.”
Submissions
13. Mr Gee says:
· when he retired, he was told by the Prison Service verbally that he would receive injury benefit, not to worry about it and go off and enjoy his retirement;
· he receives incapacity benefit and industrial injury benefit;

· the only back problems that he experienced before his accident were muscle pains that settled with painkillers, they were the sort of aches and pains that anyone might get occasionally,

· all his health problems started after the accident, when he slipped and fell;
· he has submitted a certificate from a consultant orthopaedic surgeon dated 1 June 2007, that says simply:
“This is to confirm that the incident on the above date was a new episode and responsible for Mr Gee’s symptoms;”

· it was established in a previous determination (N01204) that a pre‑existing degenerative spine condition should be disregarded;

· he wants me to hold an oral hearing.

14. The Cabinet Office, which has reviewed the case and considered further medical reports as part of its dealings with my office says (on its own behalf and that of the Home Office and Prison Service):
· the Home Office was the appointed decision maker and not the Prison Service;
· the Prison Service had no authority to make statements about Mr Gee’s eligibility for injury benefit;

· the official record of the accident does not state that Mr Gee slipped and fell, only that he twisted his back when turning a corner, while running to answer an alarm bell;

· Mr Gee was prescribed medication by his GP after the February consultation which implies that he was in considerable pain then;

· the extent of the injury is greater than would be expected for an incident of the kind that Mr Gee experienced.

Conclusions

Mr Gee’s request for an oral hearing
15. Mr Gee has requested that I hold an oral hearing.  I would usually only hold an oral hearing in the following circumstances:

(a)
where there are differing accounts of a particular material event and the credibility of the witnesses needs to be tested;

(b)
where the honesty or integrity of a party has been questioned and the party concerned has requested a hearing;

(c)
where there are disputed material and primary facts which cannot properly be determined from the papers alone.

None of these circumstances apply to Mr Gee’s complaint, and so I have decided that there is no need for me to hold an oral hearing.

Mr Gee’s complaint about the Prison Service
16. Given the Prison Service’s support of Mr Gee’s application, I am prepared to accept that he was told verbally that he qualified for injury benefit.  The Prison Service pressed the Scheme Medical Adviser to take the same view.  The Prison Service should not have done those things.  Its job was to obtain medical reports and forward them to the Home Office with any other relevant information, so that a decision could be made.  The Prison Service’s maladministration led to delays, and to Mr Gee  being told that he would receive injury benefit, when no such decision had been made.
17. Mr Gee would have had to retire anyway, as he left service on ill health grounds.  However, but for the Prison Service’s maladministration, the injury benefit decision would have been made by the Home Office before Mr Gee retired, and he would not have left service expecting to receive injury benefit in addition to his pension, when this had not been agreed.  Mr Gee is entitled to compensation for the distress and inconvenience he suffered.
Mr Gee’s complaint about the Home Office
18. The medical evidence, in particular the opinions of the consultant orthopaedic surgeons, indicated that Mr Gee suffered from spinal degeneration before his accident.  One of the consultant orthopaedic surgeons observed that disc degeneration was common in men of Mr Gee’s age, and the other considered that Mr Gee’s one previous episode of back pain would not have contributed to his injury. 
19. When the decision was made,, natural age related degeneration should have been disregarded.  Not doing so would be to prevent almost any back injury, other than where the person was relatively young, from qualifying.
20. The Home Office needed to decide:

· whether there was an injury sustained in the course of official duty, and

· whether that injury was solely attributable to the nature of the duty or arose from an activity reasonably incidental to the duty.
21. And in deciding whether it was solely attributable the Home Office should have disregarded any contribution made by normal age related degeneration.

22. The Home Office appears to have concluded that as there was prior spinal degeneration, whether normal or greater than normal, the “solely attributable” test must fail.  Therefore the Home Office needs to take its decision afresh, having regard to the factors mentioned in the preceding paragraph.  I note the Cabinet Office’s observation that the extent of Mr Gee’s injury is greater than that which would be expected from such an accident.  The Home Office will be able to consider this point before making its decision.
23. The further review carried out after Mr Gee complained to me (paragraph 12) referred to the possibility of an existing “symptom free” disc prolapse, but did not make it clear that such a prolapse could not be regarded as normal age related degeneration.  I cannot be sure, therefore, that normal age related degeneration was disregarded.

Directions
24. As compensation for the maladministration identified in paragraphs 15 and 16, the Prison Service shall pay Mr Gee £300 within 28 days of the date of this Determination. 
25. The Home Office shall, as soon as is practicable, consider Mr Gee’s application for injury benefit afresh, having regard to my conclusions.  The Home Office shall be free to obtain further medical evidence before making its decision, which shall be conveyed in writing to Mr Gee, with reasons.

TONY KING

Pensions Ombudsman

20 March 2009
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