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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Manson

	Scheme
	:
	MP Contract Manufacturing Limited Directors Retirement and Death Benefit Scheme

	Respondents
	:
	Mr M Marshall


Subject
Mr Manson complains that Mr Marshall is preventing him from taking a pension, and is depleting the assets of the pension scheme.
The Ombudsman’s determination and short reasons

The complaint should be upheld against Mr Marshall because he has not properly discharged his duties as a trustee of the pension scheme.
Material Facts
1. The MP Contract Manufacturing Limited Directors Retirement and Death Benefit Scheme (the Scheme) is a small self administered pension scheme.  The managing trustees are Mr Manson and Mr Marshall, who are the only members of the Scheme.  Aegon Scottish Equitable Trustees Limited (Aegon) is the “associate trustee”.  The principal assets of the Scheme are land and buildings occupied by MP Contract Manufacturing Limited (the Company).
2. On 9 September 2007 Mr Manson, who had recently left the company, wrote to Mr Marshall saying that he had decided to retire and draw a pension from the Scheme.  Mr Manson requested that an urgent meeting of the trustees be held to facilitate this, as Scheme assets would have to be sold.  Mr Manson copied his letter to the Scheme’s independent financial adviser (IFA).  Despite reminders, Mr Manson received no reply from Mr Marshall.  Mr Manson sought assistance from the Pensions Advisory Service, who could not obtain a response from Mr Marshall.  Mr Marshall did not respond to letters from my office.
3. Mr Manson has not complained about Aegon.  My office asked Aegon if it wished to comment, but it did not do so.
4. Mr Manson says that since November 2007 the Company has not paid the Scheme any rent in respect of its occupation of the land and buildings.

5. The Scheme’s adviser says that it explained to Mr Marshall that he could not ignore Mr Manson’s request for a pension, and that rent needs to be paid into the Scheme, but Mr Marshall was unwilling to deal with these matters.
6. Scheme Rule 9(b) states:
“A Member may retire before Normal Retirement Date if he has attained the age of 50, or before that age if the reason for retirement is incapacity, and he tells the Trustees in writing that he wishes his retirement benefits to become payable on his retirement.”

Mr Manson is 54.

7. Scheme Rule 18(c) states:

“A meeting of the Trustees may be summoned by any Trustee (including the Associate Trustee) by that Trustee giving the other Trustees at least seven days written notice specifying the time, place and business of the meeting.  The Associate Trustee shall be given prior written notice of every Trustees’ meeting and the Associate Trustee shall be entitled to attend each meeting, but not to vote at any meeting.”
Submissions
8. Mr Manson says that a trustees’ meeting should be held as soon as possible, for the purpose of reviewing the Scheme accounts, determining how much rent is owed to the Scheme and the realisation of Scheme assets to fund his pension.

Conclusions
9. Mr Manson’s application to me was made in his capacity as a member of the Scheme.  His role as a trustee of the Scheme inevitably overlaps with that of a Scheme member, as the members are also trustees, and the conclusions and Directions which follow reflect this.
10. Mr Manson’s requests to retire and for a trustees’ meeting to be held were not copied to Aegon and therefore did not fully comply with the Scheme Rules.  However, it seems probable that Aegon’s involvement would not have altered the outcome, as Mr Marshall was unwilling to consider these matters.  I do not regard the omission of Aegon as justifying Mr Marshall’s failure to deal with Mr Manson’s requests.
11. The trustees need to discuss how to provide Mr Manson’s pension, which may well involve realising Scheme assets.  Mr Manson’s allegation that the Company is not paying the Scheme rent also needs to be considered by the trustees, as it affects the amount of the Scheme’s assets and hence Mr Manson’s pension.

12. Mr Marshall’s failure to respond to Mr Manson’s request for a trustees’ meeting and payment of a pension constitutes maladministration and I uphold the complaint against him.
Directions
13. I direct Mr Marshall to

· attend and actively participate in any meeting summoned by Mr Manson consistently with Rule 18(c);

· co-operate with the arrangements necessary for the payment of a pension (including the sale of the property if necessary) immediately upon receiving notification from Mr Manson of the date of his retirement under Rule 9(b)
TONY KING

Pensions Ombudsman

5 January 2009
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