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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P R Bradshaw

	Scheme
	:
	The Winterthur Life Self Administered Personal Pension Scheme (the SIPP).

	Respondents
	:
	Winterthur Pension Trustees UK Limited (Winterthur).


Subject
The complaint accepted by my office in May 2008 against Winterthur is that it:
· failed to transfer Mr Bradshaw’s SIPP assets in a timely fashion;

· provided incorrect information resulting in assets in a Trustee Investment Plan (TIP) being encashed and out of the market, with the consequences of Winterthur benefitting from a margin on the cash;

· failed to carry out a thorough investigation, and breached the Financial Services Authority’s “Treating Customers Fairly” principles.
The Ombudsman’s determination and short reasons

· The complaint should be partly upheld against Winterthur because of delays in processing the transfer, which have been conceded by its representative.
DETAILED DETERMINATION

Material Facts
1. Mr Bradshaw joined the SIPP on 23 May 1993.  At the relevant time the SIPP held the following investments in respect of Mr Bradshaw:

· cash held on deposit in the SIPP’s bank account with Royal Bank of Scotland;

· an Investment Trust;

· 24 Open‑Ended Investment Companies (OEICs);

· 13 Unit Trusts; and
· the TIP.

(For the remainder of this determination, where relevant, references to “the SIPP” should be taken to be a reference to the assets comprising Mr Bradshaw’s interest.)

2. Mr Bradshaw says that as a result of historic administrative failings he decided to transfer the assets away from Winterthur.  He consulted his then independent financial adviser, Peter Ruddy and Partners Ltd (PRP), and Suffolk Life was selected as the new provider.

3. Winterthur’s administrator, Capita SIPS Services Ltd (Capita), has described the process laid down in the service level agreement with Winterthur that applied to the transfer of the SIPP.  In summary it says:

· the claims team review the transfer request within five working days;

· the claims team then issue the appropriate transfer discharge forms for completion by receiving scheme and member;

· once the completed forms are returned, the claims team check and review the forms within five working days;

· within the same five day period, the claims team request a valuation from the valuations team - also they ask the commissions team to check any outstanding commission;

· the valuation team has 28 days to produce a full valuation of assets; there is a 30‑day turn-around timescale for the commissions team to do their work;

· within two days of receiving a valuation, the claims team will pass dealing instruction(s) to either the dealing team, which has a one day turn-around, or in‑specie team, which has a five day turn-around;

· once the in-specie team has issued instructions (or documents for assignment) there are no further timescales for that team, although they check re-registration has occurred the day after the custodian’s settlement date and every five days thereafter in the case of Bank of New York (14 days in other cases), and

· after the in‑specie team has finished their work, the claims team then has a further five days to calculate closing interest, close the bank account and conclude the transfer.

4. Mr Bradshaw signed Winterthur’s transfer discharge form and an application form for an alternative self invested personal pension plan with Suffolk Life on 4 May 2006.  In section 4.2 (assets to be transferred) of the application form a handwritten note was inserted saying “both in specie and cash”.  An extract from the discharge form stated:
“Payment Details
Please indicate what method of payment is required by ticking the appropriate box:

Transfer in cash

This will be taken as authorisation to dis-invest any assets on receipt of this completed and signed form.



Policy Only
Transfer in specie
Any assets held will be transferred into the name of the receiving scheme.
Both??

Bulk of funds

See attached

…
Authorisation

I hereby consent to the transfer and authorise Winterthur Pension Trustees UK Limited to make a transfer payment to the Trustees/Administrators of the Scheme named above in full discharge and the satisfaction of any obligation on the part of Winterthur Pension Trustees UK Limited to give effect to the pension benefits in respect of the schedule number(s) quoted under the Winterthur Life SIPP”.
5. The words in italics above were written by hand on the discharge form.

6. A valuation of the existing SIPP as at 24 April 2006, Winterthur’s transfer discharge form and Suffolk Life’s SIPP application form were sent by PRP to Suffolk Life on 9 May 2006.  The covering memorandum said, amongst other things, that,
“…it is Mr Bradshaw’s intention to transfer funds from his SIPP with Winterthur Life into your SIPP, most of these funds we will wish to transfer in specie although I understand there are some policy proceeds that will need to be transferred in cash.”
7. Suffolk Life wrote to Capita on 31 May 2006 enclosing a letter of authority (taken from their application form that Mr Bradshaw had completed earlier) and their transfer questionnaire.
8. Capita produced another valuation as at 2 June 2006.

9. On 7 June Capita replied to Suffolk Life saying it was in receipt of a notification of Mr Bradshaw’s intention to transfer to them.  Their letter enclosed a ‘Receiving Scheme Declaration’ and another (second) transfer discharge form.
10. Suffolk Life wrote to Capita again on 15 June 2006.  They enclosed the completed/signed discharge form, dated 4 May, and said it was for an in‑specie transfer.  They also sent a completed warranty form and another blank transfer questionnaire for completion.  They explained that the majority of the assets were to be held by their custodian, Cofunds Nominee Ltd (Cofunds), but that four of the investments could not be held by Cofunds so these would need to be re-registered into the name of Suffolk Life Annuities Limited.  The ‘Receiving Scheme Declaration’ was completed/signed by Suffolk Life on 16 June 2006 and Capita received it on 19 June.
11. Capita responded by letter to PRP on 26 June saying that as the request did not come directly from Mr Bradshaw they needed to ensure these were indeed Mr Bradshaw’s wishes.  If they did not hear to the contrary from PRP within one week, they would proceed with the transfer.  PRP did not receive this letter until 10 July 2006.
12. In the meantime, on 6 July, Capita issued another transfer value quotation (£2,550,304) directly to Mr Bradshaw, which was said to be for information purposes only.
13. Capita says there was a telephone call on 10 July 2006 and that PRP was happy to proceed with the transfer.  Capita has provided a record of the call.  There was also a separate note by their claims department indicating they were still awaiting a response from their commissions department before they could proceed with the in‑specie transfer.

14. Cofunds emailed Suffolk Life on 17 July 2006 saying they had spoken to Winterthur/Capita who had said they were finishing the client account for outstanding commissions and reconciliations.  It was hoped that the in‑specie part would commence in the next few days.

15. About what happened in the months of July and August Capita says:

· the claims team were waiting for the commission team for most of July, and instructed the in‑specie team on 28 July once they had received confirmation that no commission was due;
· its in‑specie team began their work on 11 August 2006;

· Cofunds required a specific form to be completed for each asset but Capita’s custodian, Bank of New York (BNY), refused to complete these forms and initially took the stance of saying that they would not transfer assets to Cofunds;

· until both Cofunds and BNY had reached a process agreement the transfer could not go ahead;
· during August 2006 there were discussions between itself, BNY and Cofunds, which was all done by telephone;

· it was caught between BNY and Cofunds who had to agree a process for the transfers.  Cofunds then changed their procedure and started to accept market standard stock transfer forms, which meant that stock holdings could be transferred from BNY to Cofunds.
16. On 29 August 2006, the in‑specie team completed an asset movement form which Capita’s management authorised the next day.  On 30 August, Capita instructed BNY to transfer shares/units in the one Investment Trust, 20 OEICs and 13 Unit Trusts (i.e. 34 of the 38 collective mutual investment funds).
17. BNY, in turn, completed stock transfer forms for these 34 investments on 31 August 2006.  BNY wrote to both Cofunds and Suffolk Life on the same day.  Stock transfer forms for 30 of the 34 investments were sent to Cofunds.  The remaining four forms were sent to Suffolk Life.
18. There was an exchange of correspondence between Suffolk Life and BNY.  Suffolk Life returned the four forms on 1 September saying they were incomplete (there were details relating to stamp duty on the back of the form that BNY had not completed).  BNY replied on 6 September saying it was not their policy to complete the back of the stock transfer forms as stamp duty was a buyer tax and so the receiving party should complete that part.  BNY returned the original partially completed stock transfer forms, which Suffolk Life acknowledged on 8 September.  These forms, duly completed, were sent to the respective fund managers by special delivery on 12 September 2006.
19. Cofunds says it received the 30 stock transfer forms from BNY at the beginning of September 2006.  It believes it would have written to the fund managers on 15 September 2006.  I have seen two stock transfer forms later returned to Cofunds.  These were counter-signed by Cofunds on 19 September casting doubt on the date of 15 September.

20. The four transfers from BNY to Suffolk Life, involving four different fund managers, were successfully completed between 13 and 28 September 2006.

21. On 14 September, Cofunds emailed Capita saying there were four stocks that they had not yet received stock transfer forms for.  These stocks were under the control of Winterthur rather than BNY.
22. BNY says that the transactions are trades which are given settlement dates.  The settlement date represents the date that the trade is ‘signed off’ their system.  This will be done once the counter‑party (e.g. Cofunds) has acknowledged the documentation and does not represent the date the units are actually transferred by the fund managers.  In this instance, the settlement date was 25 September 2006. Capita says its in‑specie team review the position, in accordance with the service level agreement, and chasers are sent to BNY.
23. Capita replied to Cofunds on 3 October 2006 saying that the stock transfer forms for the four stocks (see paragraph 21) would be issued to the fund managers that day.
24. On 19 October 2006, Suffolk Life emailed Capita asking if all the assets had been transferred.  Suffolk Life said there was one asset (the Winterthur TIP) that they were concerned about.  They had not received any correspondence or a deed of assignment for it.

25. The next day Capita issued a Deed of Assignment by email attachment, which was passed on to Suffolk Life’s legal department.  Suffolk Life requested details of the assets held within the TIP, and a valuation was emailed back later that day.

26. On 20 October, Cofunds emailed PRP giving background and explaining why the transfer was taking longer than normal.  It said,
· the approach being adopted differed from their normal process;

· when the stock transfer forms arrived, there was no indication as to whom the underlying client was and it had to backtrack with Suffolk Life to determine this;

· the stock transfer forms it received from BNY were partially completed as the stamp duty exemption category had not been completed on the reverse.  It acknowledged that the old standing convention was a buyer pays stamp duty and so it was the recipient’s responsibility to complete the remainder of the forms.  However, as it had no direct association with the underlying client it required a number of negotiations and time to agree for the exemption to be signed;

· forms for four funds (see para 21) were not enclosed and they had to liaise with the nominee to get these issued.  They had not been sent to them, but issued directly to the various fund managers so they had to go through a process of tracking from whom and to where.  However, it was now in the process of transferring them.
27. On 22 October 2006 Mr Bradshaw emailed a non‑executive chairman at Capita, with whom he was acquainted, asking for his help in processing the transfer.

28. There were income-type shares or units in some of the holdings in relation to which there had been distributions resulting in further shares or units due to income being reinvested.  Capita sent further instructions on 24 October 2006 to BNY to re‑register to Cofunds additional shares/units in two funds.  BNY completed additional stock transfer forms on 25 October and sent these to Cofunds.

29. On 31 October 2006, Suffolk Life told Capita that they had not completed the Deed of Assignment for the TIP policy as they were waiting confirmation from Winterthur that they would allow Suffolk Life to hold it.

30. Following a reminder by Mr Bradshaw, Capita’s non-executive chairman replied to him in an email, which was copied to the Operations Manager at Capita, stating:

“What [the Operations Manager] (who called you to let you know that he was on the case last time c 2 weeks ago) said to me some 3/4 days ago (after you said you could not get a response from your broker) was that they had not received a sell order from your broker for the stock(s)/assets that Suffolk Life would not accept.  Which means, I presume, that they will wait until they get that sell order.

What do I know about these things?  But, I suppose, if you can identify the assets in your SIPP that Suffolk Life won’t accept and send an email to [the Operations Manager] at [xxx.xxxxxxx@capita.co.uk] instructing Capita SIPP Services (for such is what it is now known as) to sell those assets, then, I presume, when that is done, we have managed the next step.

…

Once the sale is made, I guess we can work out the next step, which is to see if your SIPP is then in a fit state to be transferred to and accepted by Suffolk Life …
[Operations Manager], can I ask you to email /call [Mr] Bradshaw to say if a direct email instruction to you is authority enough or what?  If you know or can find out exactly which assets Suffolk Life won’t accept, I guess that might speed things up …”.

31. Mr Bradshaw replied the following day, 19 November 2006, which was copied to both the Operations Manager at Capita and his adviser at PRP.  His email said,
“... I confirm that I have no wish to retain the Winterthur Life TIP – indeed never knew I owned such a thing until recently – and thought I gave sell instructions to my IFA some time ago.  I am happy that you take this as a sell instruction and transfer the cash”.
32. On 20 November 2006, Suffolk Life sent an email to Winterthur Life.  It said,

“… I have tried to contact you on a number of occasions to follow up on our meeting [26 October 2006] but to no avail.

…

Following on from our meeting a few weeks ago I wondered if you could update me on the position of the reinsurance agreement from your end.
As I mentioned at that meeting we have been progressing a large transfer where it had recently become apparent that one of the assets of the SIPP included a Winterthur TIP.  It is too late in the day for us to reverse the transfer for this one asset and I would like to know whether you would agree to sign a deed of assignment of the TIP with us to enable us to complete the transfer.  The TIP is in the name of PR Bradshaw.  …

For the benefit of the policyholders I would like to complete the transfers by the end of next week if at all possible and …”.

33. Also on 20 November 2006, Capita completed stock transfer forms for the four investments mentioned at paragraph 21 above and sent these forms to the fund managers.

34. Capita acted on the email instruction from Mr Bradshaw and Winterthur Life divested the TIP policy on 22 November 2006.  A sum of £126,977.48 was generated from the policy proceeds as follows:

Fund 
Unit holding 
Unit Price 
Total value

Deposit
1,271.61
4.651
£ 5,914.26


Quilter & Co Inv Trust
61,861.64
1.957
£121,063.22

These proceeds were added to the SIPP bank account on 28 November 2006, which prior to the proceeds had a balance of £67,318.98.

35. Winterthur Life UK Ltd wrote to Suffolk Life on 22 November saying the proposal for Winterthur Life and Suffolk Life to carry on accepting business, whilst a reinsurance agreement was being drawn up, had been discussed and it had no objections for Winterthur Life to recommence accepting business from Suffolk Life before a formal reassurance agreement was put in place.

36. On 20 and 22 November, one of the fund managers wrote to Cofunds saying it was unable to process the stock transfer forms for two particular funds because the address for BNY differed from their records.  The forms gave the address as One Canada Square, London E14 5AL whereas it had One Piccadilly Gardens, Manchester M1 1RN.
37. Another fund manager wrote to Cofunds on 22 November saying they had not signed the reverse side of the stock transfer form for one fund.

38. The fund managers confirmed that the shares/units had been re-registered, between 23 November and 28 December, for the four investments referred to in paragraph 21.
39. Due to a further distribution on another fund, Capita gave further instructions on 24 November 2006 for BNY to re-register additional units for that fund to Cofunds.  BNY completed an additional stock transfer form for the extra units on 27 November and sent it to the fund manager.

40. Suffolk Life emailed PRP on 6 December 2006 confirming that 34 of the 38 mutual funds had been re-registered, but it was still awaiting confirmation for the four stocks under Winterthur’s control.
41. On 25 January 2007, Suffolk Life emailed Cofunds (and copied in PRP) saying that 16 funds had been confirmed by Cofunds as being re-registered.  But they also went on to say that BNY had informed them that these 16 assets had not transferred as BNY had contacted the respective fund managers who had informed BNY that they had not received stock transfer forms.  It asked Cofunds to contact the various fund managers as a matter of urgency and establish that the assets had been transferred.
42. At the end of January 2007, Mr Bradshaw terminated his relationship with PRP, and appointed a new independent financial adviser, Prescient Financial Intelligence Limited (Prescient).

43. On 1 February 2007, Cofunds emailed Suffolk Life saying that some of the 16 funds listed in its email of 25 January had been processed that day or the day before.  However, three funds from one manager were still outstanding.  Also, some transfers with four of the various fund managers had not happened because the fund managers had initially rejected the stock transfer forms because the address they held for BNY differed from the one that BNY had put on the stock transfer forms.

44. In February 2007 there was a further email from Mr Bradshaw to the Operations Manager at Capita about getting his SIPP transfer completed.

45. On 21 February 2007 an email was sent from Suffolk Life to PRP saying there had been errors and difficulties from Capita/BNY, Suffolk Life/Cofunds, and the fund managers.  It summarised the transfer process as a time line.  It said it had collated information from confirmation notes sent by Cofunds and Cofunds’ website.  It also said it then contacted Capita in January 2007 about transferring the cash element and only then did they inform them that according to BNY there were 16 assets that had not transferred.  It went on to explain that after further correspondence with Cofunds, it had transpired that Cofunds had entered the stocks onto their system based on the details contained on the stock transfer forms and had not waited for confirmation of re‑registration from the fund managers.

46. Internal email correspondence among staff within Capita at the end of February said there were “issues” between BNY and Cofunds.  Another email said Capita had spoken to Suffolk Life who had indicated some of the BNY to Cofunds transfers had completed and they were sending confirmation.  In another email, the Customer Service Manager said she was led to believe that as soon as the TIP was encashed the transfer could be finalised however that now appeared rather optimistic.

47. On 11 March 2007 Mr Bradshaw made a formal complaint addressed to Winterthur Life UK Ltd but sent to Capita’s offices.  Extracts from his letter stated:
“In September last year, after verbal complaint, [the Operations Manager] of Capita promised me that so long as I cashed in the TIP which I had with Winterthur, the transfer could be effected immediately.  That of course was not to be.  …

…

I then exchanged emails … … that the issue sat with Cofunds and BNY – with none of whom do I have any contractual relationship. …

…

I wish you to transfer all assets (if necessary encashing them) to Suffolk Life without delay.  I think it would be appropriate as part of that for you to reimburse the margin over LIBOR that you have earned and continue to earn on cash assets which your organisation said were necessary to effect the transfer swiftly”.

48. Capita says that Suffolk Life wrote to Capita’s Claims Team on 12 March 2007 confirming that Cofunds now held the appropriate assets in their nominee and confirmed that the transfer of the cash element should now commence.

49. On 20 March Capita acknowledged Mr Bradshaw’s complaint to Prescient.
50. Capita says the system issues affecting the correct listings of Mr Bradshaw’s stock were fully resolved on 23 March 2007.

51. On 5 April 2007, Capita wrote to Suffolk Life confirming that the transfer was complete.  A final cash payment of £197,195.59 was transferred to Suffolk Life’s account that day.  They also confirmed that assets of £2,450,534.65 had already been transferred in‑specie.
52. Capita wrote to Prescient on 10 April saying their investigation had not been completed, but anticipated giving a response within the next four weeks.

53. Capita responded to the complaint on Winterthur’s behalf on 16 July 2007.  Their letter focused on:
· the initial exchange of correspondence during June 2006 as well as correspondence in September and October about the missing stock transfer forms for four funds; 

· the email of 19 October 2006 relating to the TIP’s deed of assignment;
· the emails of 22 October and 18 November from Mr Bradshaw to the non‑executive chairman;

· certain problems identified in January 2007 with stocks held on their system.  It said by 18 January 2007 all of the required confirmations were received from BNY and their In-Specie Team updated their records accordingly.  However, at that time, it was noted there was still a problem with Mr Bradshaw’s holdings as their system were still highlighting that not all assets had been transferred successfully.  It was clear after receiving these BNY confirmations that there was a discrepancy between the stocks BNY had transferred compared to that listed on their system.  The matter was subsequently resolved two months later with the help of Suffolk Life who provided confirmations that they had received from Cofunds.

· that the transfer had taken longer to conclude than should have been the case and apologised for the service.  However, as the majority of the fund had transferred in‑specie it was unable to identify any financial loss.  It did, however, offer an ex‑gratia payment of £150 for any inconvenience caused.

54. Further correspondence ensued, which Capita replied to on 29 August, 2 October and 30 October 2007.  The salient points were:
· the Operations Manager had not spoken to Mr Bradshaw (although its position has since changed on this issue).  If contact had been made and advice provided to him in writing, could copies be sent to them;

· interest paid on the SIPP bank account was the interest rate set out in the terms and conditions of the SIPP plan.  The business relationship between RBS and Capita was therefore irrelevant;

· errors identified during their investigation had been raised as breaches internally, but they were not aware of any complaint handling breaches;

· further information was given in the periods identified as gaps.  As PRP had not responded to their letter of 26 June 2006, the in‑specie team were instructed on 28 July to proceed in accordance with Suffolk Life’s letter of 15 June.
· between the end of November and mid January, the claims team were still dealing with the re-registrations and awaiting confirmation of completion.

· it accepted that the Operations Manager was aware of the issues that were being experienced with Mr Bradshaw’s transfer.  It said Mr Bradshaw had raised the question regarding whether or not it would help if the TIP investment was encashed, and as pension administration provider it was not permitted to provide investment advice and as such any information that was provided at that time was done so in good faith.  It went on to say that this information should not however be interpreted as investment advice as the information was provided for information purposes only.
· some pension schemes agree partial (cash) transfers whilst the remaining assets are being re-registered.  Mr Bradshaw could have explored this, but there was no evidence of any request that he did.  Also, he was free to purchase or sell any investment held had he wished to do so whilst the assets continued to be held in their nominee.

· they are reliant on the co-operation of third-parties to ensure re-registration is processed and it is common for this type of transfer to take a number of months.  Even so, they agreed this particular transfer took longer than would usually be the case.  The proposed offer of £150 was increased to £250 in full and final settlement.

55. During my investigation PRP was contacted about its recollection of what should have happened with regard to the TIP.  It said:
“… my recollection is that the OEICs and unit trusts were to be transferred in specie with the Winterthur policy proceeds being ‘surrendered’ and transferred as cash.

…

… When subsequently we came to transfer the fund my recollection is that there were technical difficulties which prevented the insured element being transferred in specie; I cannot remember whether this was a function of the policy conditions or the Suffolk Life contract.  My understanding was that this was apparent from early in the process and that we proceeded on that assumption.”

56. In January 2009, Suffolk Life told my investigator that the cash amount, totalling £197,195.59 received on 10 April 2007, has remained on deposit.
Submissions
57. Capita, on behalf of Winterthur, says,

· At that time, it was its procedure to ask the IFA for confirmation, as an additional safety check, although this has since been removed from the transfer out process on the basis that the transfer discharge provides authorisation.  The period was used to check internal matters, such as outstanding IFA commission due.

· It notes that the transfer discharge form states ‘the policy’ should be transferred in cash.  The instructions from Suffolk Life (i.e. their letter of 15 June 2006) were referred to PRP for their confirmation that these instructions were the member’s wishes.  Their letter of 26 June stated they would proceed as requested by Suffolk Life after one week if the IFA did not contact them to the contrary.  As Suffolk Life’s letter makes no reference to the sale of any assets, it believes the transfer was actioned in the correct manner.
· It would be unreasonable for Winterthur to have interpreted ‘the policy’ in question to be the TIP because, as the name suggests, this is a plan rather than a policy.  It considers the instruction related to the cash element already held on the SIPP bank account (or the SIPP policy as it is sometimes referred to by advisers) which would be transferred to the new scheme at the end of the transfer process.

· Winterthur has delegated authority to it to sign on behalf of Winterthur such documents as may be required to enable it to provide pension administration services to the Trustee.
· It has a custody agreement directly with BNY.

· It accepts its in-specie team overlooked the four stocks directly under the control of Winterthur.  It also accepts the stock transfer forms for these four stocks, which were completed in November 2006, should have been completed at the end of August 2006 when instructions for the other 34 stocks to be re-registered were sent to BNY.
· It accepts its in-specie team overlooked the issuing of the deed of assignment for the TIP until Suffolk Life’s email of 19 October 2006.
· It has checked the recorded telephone line used by the Operations Manager, however, it is unable to trace any recording.  It can only assume that if a call took place, it was conducted via mobile phone.  Its previous comments relating to the non-existence of the call with the Operations Manager were based on evidence at that time, but in light of the emails, this was clearly not the case.  Although it is subsequently clear that Mr Bradshaw was in contact with the Operations Manager over the matter of the TIP, it cannot agree that Mr Bradshaw was provided with advice that encashment of this investment would expedite the transfer.  Any information was given in good faith.   The Operations Manager was fully aware that employees, including himself, were not authorised to provide investment advice to clients.
· The non-executive chairman’s email of 18 November 2006 seems to have prompted Mr Bradshaw’s response to sell the TIP.  But this only intimated that he did not have the knowledge to provide investment advice and that, following the sale of the assets, the situation would be reassessed.
· Had Mr Bradshaw not provided any instructions to sell the TIP asset, the assignment would likely have been progressed.  Had it then been the case that, for whatever reason the assignment could not conclude, then the matter would have been raised directly with the client’s advisor to determine whether it was to remain with Winterthur (i.e. a partial transfer out) or be sold.
· It believes that this transfer could have been actioned much quicker and that Winterthur is at fault for many of these delays, but it does not believe Mr Bradshaw has suffered investment loss as a direct result of these delays.  Its offer of £250 for the inconvenience caused by the delays that it considers it is responsible for remains open to Mr Bradshaw.

· Had the TIP been sold on 21 June 2006 following receipt of the discharge form two days earlier, an amount of £107,625.76 would have been raised as follows:

Fund 
Unit holding 
Unit Price 
Total value

Deposit
1,271.61
4.565
£ 5,804.90


Quilter & Co Inv Trust
58,720.22
1.734
£101,820.86

· A sum of £107,625.76 would have earned interest of £1,270.58 from 21 June to 22 November 2006 (i.e. the date when the TIP was encashed).

· Allowing for the claims and valuation teams to do their work, had the TIP been sold on 29 July 2006 an amount of £110,763.36 would have been raised as follows:


Fund 
Unit holding 
Unit Price 
Total value

Deposit
1,271.61
4.585
£ 5,830.33

Quilter & Co Inv Trust
58,720.22
1.787
£104,933.03
· The difference between 58,720.22 units at 21 June and 61,861.64 units at 22 November is due to 3,141.42 units being allocated on 15 August 2006.  An error regarding the charges on Quilter funds had been identified which meant that the increases in unit prices had been lower than if they had deducted the correct charges from the funds.  To put the policy value back in the position it should have been in had this error not occurred, additional units were added to rectify the error in unit pricing that had occurred in the past.

58. Prescient, on behalf of Mr Bradshaw, says:
· Winterthur delegated the administration of the SIPP to Capita.  Winterthur remains responsible, as trustees, for the performance of any material outsourcing by reference to the provisions of FSA SYSC 13.9.
· With the exception of his signature, none of the other writing on the discharge form dated 4 May 2006, as far as Mr Bradshaw can tell, is his.

· Neither of the boxes on the discharge form indicating the payment details were ticked.  The written comments on that discharge form illustrate the IFA’s uncertainty as to whether or not there were assets that could not be transferred on an in‑specie basis.  From the comment “policy only” written next to the transfer in cash box, they would infer that Winterthur needed to clarify the position with regard to the policy and had not done so at that stage.  Evidence of this confusion and need for Winterthur’s clarification is further supported by the written comment “both??” near to the transfer in‑specie box.  It disagrees that the transfer discharge clearly indicated that a policy was to be divested.
· With reference to the covering memorandum from PRP dated 9 May 2006, that understanding can only have resulted from a communication with Winterthur.

· Whilst it was not acting for Mr Bradshaw at the time he signed the discharge, a possible explanation is that PRP may have been advised that the TIP policy could not be assigned to Suffolk Life.  Based on this assumption, the TIP should have been encashed after all other assets had been re‑registered to Suffolk Life.

· Winterthur submits that it did not accept the instructions received via Suffolk Life as an instruction to divest the TIP.  This is supported by the fact that Capita responded to the email of 19 October 2006 by issuing a deed of assignment.  This might infer that Winterthur was not treating the discharge form as a dealing instruction.

· Mr Bradshaw has suffered significant stress and inconvenience caused by unacceptable delays arising from the re-registration.  This case was exceptional in terms of the time the incumbent provider took to effect the transfer of assets: more than a year.

· The key point relates to the advice given by a Winterthur senior manager to encash the TIP in order to expedite the transfer of the SIPP’s assets to Suffolk Life.  Winterthur has rejected any liability for action taken by Mr Bradshaw, who acted on their advice.  Through Winterthur’s oversight in October 2006, neither Mr Bradshaw nor PRP were ever provided with the option to assign and could not therefore be expected to make an informed decision.
· The email of 22 October 2006 acted as a catalyst for the Operations Manager to telephone Mr Bradshaw.  Their client has no contemporaneous written transcript of his telephone conversation with the Operations Manager.  But the advice given to Mr Bradshaw is more than hinted at in the email trail.  The Customer Services Manager at Capita was originally under the impression that the transfer would complete once the TIP was encashed.  It is therefore feasible to conclude that the Operations Manager relied on information provided by the Customer Services Manager which he then relayed to Mr Bradshaw.
· The transfer of the TIP by deed of assignment came to a halt following Winterthur receiving Mr Bradshaw’s email of 19 November 2006 giving an instruction to encash it.  However, that instruction resulted directly from misleading information following Mr Bradshaw’s conversation with the Operations Manager.  The timing of the TIP encashment (supposedly to facilitate the transfer) was ill‑advised and mismanaged.  Other transferable assets that could be re‑registered were not re‑registered (for whatever reason) until a much later date (months later) which resulted in the TIP cash remaining out of the market for an unacceptable length of time.

· The fact that Mr Bradshaw states in that email of 19 November 2006 that he thought he had already given instructions to his broker to this effect is not relevant if, through a lack of correct information, neither Mr Bradshaw nor his IFA were ever made aware of the deed of assignment option.  Winterthur has failed to provide any evidence to show that the assignment option was communicated to PRP or Mr Bradshaw.

· It is of the view that the earlier instruction to divest the TIP cannot be relied upon as a clear instruction for the reasons given above.

· It has subsequently become clear that there was never any need to encash the TIP.  Had the transfer been effected by deed of assignment, the underlying investments would have remained in the market rather than sitting in cash.

· The trustees owe a duty of care to their plan holders.  This requires providing full information and proper disclosure of all facts to enable plan holders to make an informed decision.  In Mr Bradshaw’s case, this would include communicating clear options in relation to the transfer of the assets.

· They do not have direct hard copy evidence of the margin Winterthur take on deposit cash.  On a number of occasions over the years, senior executives at Winterthur have indicated the margin exists and they would expect the figure to be between 150 and 200 bps.  As a minimum, the margin earned on the cash generated from the TIP should be the financial compensation.
· Winterthur has been in fundamental breach of TCF principles; including their irresponsible dismissal of evidence relating to unregulated advice and the resulting potential loss suffered by Mr Bradshaw.
Conclusions

Transfer not completed in a timely fashion

59. From 19 June to 19 October 2006, there is no evidence that any action was taken by Winterthur in relation to the TIP.  Indeed, Winterthur concedes this.  The delay constitutes maladministration.
60. The time taken to re-register the mutual funds took, in total, eight and half months (19 June 2006 to 6 March 2007) and undoubtedly was excessive.  I say this because the four stocks being re-registered from BNY to Suffolk Life took about 3 months to complete and, once the stock transfer forms were provided, it only took between two weeks to a month to actually process the re-registration of shares/units.
61. The four stocks being re-registered from Winterthur to Cofunds were initially delayed because Winterthur failed to complete stock transfer forms in August 2006 and such failure constitutes maladministration.  As a result, these stocks took a total of six months to re‑register from the date the transfer was requested, though the oversight accounts for three months.  Again, once the forms were provided on 20 November 2006 the re‑registration of shares/units took between one week and just over a month to do.
62. With regard to the 30 stocks being re-registered from BNY to Cofunds, although neither of the custodians are within my jurisdiction it seems there were problems on both sides.  There were a number of factors that contributed to the overall delay in re‑registering these stocks.  This included the fact that the correspondence from BNY to Cofunds neither identified Mr Bradshaw nor Suffolk Life.  I have no doubt that such an omission added to the delays.  Furthermore, BNY put their old London address on the forms which some fund managers then refused to accept because BNY had officially told them of their new address in Manchester for those particular stocks.  Whilst these items may not directly relate to Winterthur, they may, as trustee, need to consider whether they should pursue BNY for any loss to the trust fund.  Similarly, it seems to me that Cofunds may have contributed to the delays by originally recording some funds as having been transferred to them when they had not and for the odd form not being counter-sign on the reverse side by them about stamp duty exemption.
63. As a result of these problems, the situation was compounded by distributions on income‑type shares/units being re‑invested thereby creating additional shares/units which then needed to be transferred/re-registered.
64. The delay as far as the in‑specie transfer is concerned has not caused a direct financial loss.  By definition the holdings were the same after the transfer as before.

65. Capita say they reviewed the in‑specie transfer fortnightly after 25 September 2006 with their custodian.  There is no evidence of this, but even if they did, their efforts do not appear to have either identified or progressed the issues.  From receiving the last piece of documentation, the whole transfer process took Winterthur approximately nine and half months.  The maladministration identified above has clearly caused Mr Bradshaw to have suffered injustice on the basis of distress and inconvenience.  In that regard, I uphold this element of his complaint.  Although Capita has made an offer for this, a direction is made to formalise the remedy of such injustice.

Incorrect information resulting in the TIP assets being encashed

66. The transfer discharge form clearly indicates that a policy was to be divested.  If Winterthur were not clear what was meant they should have made sure.  It is much more easily explained as a reference to the TIP than to the SIPP.  The TIP is an investment medium using an insurance policy which the trustee proposed for.  Indeed, in the letter from Winterthur Life UK Ltd about the incorrect unit pricing it clearly says that “additional units have been added to your policy to make up the shortfall in your current policy value”.  A self-invested personal pension plan is called a plan and yet Winterthur contends that this is the policy.  Whilst there may by a policy for the SIPP, it is not specifically for the bank account.  Had there been any doubts about the discharge form Capita ought to have clarified the information within the five days that their Claims department checked the documentation.
67. Prescient is arguing on Mr Bradshaw’s behalf that the handwritten text on the discharge form illustrates uncertainty.  If that were the case, then any uncertainty should have been clarified prior to Mr Bradshaw signing it.

68. Nonetheless, Mr Bradshaw’s former financial adviser at PRP has been contacted and his recollection seems clear about what was to happen.  The former adviser says the TIP’s policy insured with Winterthur Life UK Ltd was to be surrendered and the proceeds transferred as cash.  The adviser recalls some technical issue preventing the TIP being transferred in specie but cannot remember what that was.  Correspondence between Suffolk Life and Winterthur Life in October 2006 suggests that the issue related to a reinsurance agreement.  I have seen no other evidence to indicate ‘the issue’ was due to something else.  PRP told Suffolk Life that some policy proceeds would need to be transferred in cash.  That message appears not to have been relayed by Suffolk Life to Capita in the letter of 15 June 2006, although it is evident from the discharge that was enclosed.  Winterthur seems to have overlooked the discharge form and chose to obtain confirmation from PRP that certain assets were to be transferred to Cofunds in accordance with the instructions given in Suffolk Life’s letter rather than the instructions given in their discharge form signed by Mr Bradshaw.  The failure to query this aspect amounts to maladministration.
69. Mr Bradshaw is claiming that Winterthur mislead him in October/November 2006 into thinking that the TIP was obstructing the finalisation of his transfer.  There is some evidence that Winterthur perhaps did so.  So has he suffered any injustice from such maladministration?  Whatever he was told, the original intention was for the TIP to be encashed and instructions were given to encash it.  Mr Bradshaw cannot now argue that this earlier instruction should be ignored, even if Capita failed to act upon it.
70. Prescient express a view that Mr Bradshaw’s earlier instructions are not relevant if, through a lack of correct information, neither Mr Bradshaw nor his former IFA were ever made aware of the deed of assignment option.  Nevertheless, the evidence suggests PRP explored the possibility of transferring all his investment funds in specie but there was a technical difficulty with the insured TIP being transferred in this way.  Since assigning an insurance policy between two (or more) parties using a deed is the normal way for dealing with an insurance policy to be transferred in specie, I am not persuaded that PRP were not aware of the deed of assignment option.
71. At the start of the transfer process, neither Mr Bradshaw nor his former IFA could have known in advance how long the re-registration of his other collective investments (OEICs and unit trusts) would take.  Neither could it have been forecast by anyone whether an agreement would be reached between Winterthur and Suffolk Life about a re‑insurance agreement nor, if they could agree, how long it would take them to reach an agreement.  Without knowing whether or when the technical difficulties could be overcome, a decision needed to be made as to how to proceed.  From the evidence before me it seems that a decision was made at outset to encash the TIP.  The discharge form states that the authorisation to dis-invest any assets will be on receipt of that form.
72. When Capita received instructions in November 2006, they disinvested the TIP within two days.  Had the same timing occurred in June 2006, the TIP could have been disinvested on 21 June 2006.  However, the standard processes of Capita might have meant that the claims department may not have actually given instructions to the dealing department until 28 July and the disinvestment carried out on, say, 29 July 2006.  The sums generated at these two dates could have been £107,625.76 and £110,763.36.  Though, clearly the unit price for the Quilter fund was incorrect.  Even allowing for, say, 3,141.42 additional units to compensate for the incorrect unit pricing, more realistic values are likely to have been £113,072.98 and £116,377.08 respectively.  With interest to 22 November 2006, these values could have been £114,947.59 and £117,988.42 respectively, both less than the amount actually divested at that time.  So the delay has not caused any financial loss.
73. If the delay resulted in any advantage to Capita in terms of a margin on the cash I do not think it is suggested that was a motive for deliberate delay.  And Mr Bradshaw has not received any less than he expected as a result of any margin.
74. An argument has been put forward, with the benefit of hindsight, that Capita should have not divested the TIP until they were ready to transfer the proceeds and Mr Bradshaw has lost out on investment returns from November 2006 to March 2007.  However, Suffolk Life says that the £197,195.59 cash transferred to them in April 2007, which includes the TIP proceeds, has remained in cash.
Capita’s investigation

75. Mr Bradshaw feels Capita failed to carry out a thorough investigation.  I agree that they could have explained better what problems had been encountered, although they would only have had access to their own files and possibly those of their appointed custodian, BNY.
76. It is not my role to penalise for a regulatory breach (if there has been one).  Where I consider there has been any maladministration which resulted in an injustice, I will direct that a person is put back in the position they ought to be in if that maladministration had not occurred in order to remedy that injustice.  Mr Bradshaw’s complaint has been considered on this basis.
Directions
77. I direct that within 28 days of the date of this determination Winterthur shall pay Mr Bradshaw £250 to compensate him for the distress and inconvenience resulting from delay and lack of explanation.

TONY KING

Pensions Ombudsman

23 July 2009
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