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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	:
	Mr M J Robinson.

	Scheme
	:
	Local Government Pension Scheme – Cheshire Pension Fund (the Scheme).

	Respondent
	:
	Cheshire West and Chester Council
as successor to Cheshire County Council (the Council).


Subject
Mr Robinson complains that the Council refused his request for ill health retirement in December 2004 and have failed to give any explanation of the basis of their decision.
The Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because there is no evidence that it made a decision or gave the grounds for its decision in writing in accordance with the Regulations.
DETAILED DETERMINATION
Scheme Regulations
1. At the relevant time the Scheme was governed by the Local Government Pension Scheme Regulations 1997 (the Regulations).  The relevant regulations are set out in the appendix.  In particular they say:

· for an ill-health pension to be payable, a retiring Scheme member must be incapable of carrying out his or her own or other suitable employment until age 65 at the earliest;
· decisions as to entitlement are to be made by the employer as soon as reasonably practicable after service ends and communicated in writing;
· if there is no entitlement the Council is to give grounds for the decision;

· before an employer decides that a member is entitled to an ill-health pension the employer has to obtain a certificate from an independent medical practitioner as to whether the permanent incapability requirement is met.
Material Facts
2. Cheshire County Council were Mr Robinson’s employer and the administering authority in relation to the Scheme.  Cheshire County Council was abolished with effect from 1 April 2009 and replaced by two unitary authorities.  Cheshire West and Chester Council is the relevant successor both as employer and administering authority.  For ease I refer to “the Council” without distinguishing between the two councils or their different capacities unless necessary.
3. Mr Robinson was a Bursar/Finance Manager at a school in Chester.  He was absent from work with an ailment unconnected to the medical matters at the heart of this complaint.  He had been given clearance by the Council’s Dr O of the Council’s Occupational Health Unit (OHU), to gradually return to work when, in May 2004, he complained of double vision.
4. Towards the end of June 2004 the Council were keen to implement their attendance management procedure as Mr Robinson had been absent for six months.  The Council emailed Dr O on 28 June 2004 asking if Mr Robinson was either a candidate for ill‑health retirement or, if he was likely to be fit to return to his job, when that might be.
5. On 20 July 2004, Mr Robinson attended an appointment with an eye specialist.  The Consultant Ophthalmic Surgeon, Mr G, wrote to Mr Robinson’s GP the next day.  Mr G said Mr Robinson was unhappy with his visual situation and had developed diplopia (double vision).  He also said Mr Robinson had very good reason to have diplopia, having damage to his eye, the precise detail of which was explained (but is not material to my decision).  Mr Robinson provided a copy of this letter to Dr O.
6. Dr O reported to the Council on 27 July and said the eye specialist had found damage to Mr Robinson’s right eye.  It was thought nothing could be done, but a further scan was being arranged so he would see Mr Robinson again after that.  Dr O said it was highly likely that Mr Robinson was a candidate for ill health retirement.
7. Mr G saw Mr Robinson again on 3 August 2004 and wrote to his GP describing the damage to the right eye.  The left eye was normal.  Again, Mr Robinson provided a copy of this letter to Dr O.
8. Dr O wrote to the Council on 24 August 2004 saying that Mr Robinson was almost 99% certain to be permanently incapacitated.  He would, however, be writing to his specialist to confirm the position.

9. The next day Dr O sent a letter to Mr G asking him to provide a short report outlining whether he felt it was more likely than not, with today’s medical knowledge, that Mr Robinson’s condition could not be improved.

10. Mr G replied to Dr O on 8 September 2004.  The most significant part of his report was that he said the diplopia could not be shown objectively.  Mr Robinson had subjective diplopia but looking at the Orthoptist’s report and following a discussion with the Orthoptist, they could not elicit the diplopia, mainly due to the poor vision in Mr Robinson’s right eye.  Mr G said it was impossible for him to say if the diplopia could be alleviated if it could not be proved that Mr Robinson indeed had diplopia.

11. On 5 October Dr O wrote to the Council saying that Mr G was not willing to say Mr Robinson’s condition was permanent (although Mr Robinson’s representative points out Mr G did say it was not possible to improve the visual acuity in his right eye).  Dr O said he was referring him to “the pensions doctor” (the independent practitioner required under regulation 97(9)), though he thought the independent practitioner would turn him down.  Dr O said Mr Robinson was unfit for work for two years and could not drive for six months.
12. An ‘IHR1’ form was completed for submission to the independent practitioner.  It was designed so that Part A was an application signed by Mr Robinson, Part B gave the sickness record and was to be completed by the employer, Part C was to be sent to “the employer’s Occupational Physician” for completion and then the completed form was to go to “an independent Doctor” to complete Part D which was the certificate.

13. Part A, which is signed by Mr Robinson as required, and parts B and C have all been completed in the same hand, apparently by Dr O.  One question in Part C was:
Will the employee be incapable of efficiently discharging the duties of their current employment shown in Part A (or comparable employment) until the age of sixty five?”

The answer was “No.”

14. The independent practitioner, Dr R, signed part D of the form on 14 October 2004 certifying that in his opinion Mr Robinson was not permanently incapable of efficiently discharging the duties of his current employment or any comparable employment with his employer because of ill health or infirmity of mind or body.
15. An adviser at the OHU sent a letter to the Council on 19 October 2004 saying an independent doctor had concluded the criteria for ill-health retirement had not been satisfied.  If further advice was required, the Council should contact them.
16. Mr Robinson’s union, UNISON, say they were orally told that Mr Robinson had not been granted ill-health retirement, but there was no written confirmation.
17. UNISON emailed the Council on 11 November 2004 saying Mr Robinson’s employer was about to terminate his employment but they wished to appeal the decision not to grant his ill-health retirement.  They said they would be commissioning a detailed consultant’s report and this would be the basis of the appeal.

18. Mr Robinson’s employment was terminated on 17 December 2004 on the grounds of incapability due to his protracted absence through ill-health.
19. Dr H, a Consultant Psychiatrist, sent a report to Mr Robinson’s GP on 20 December 2004.  It gave background from September 2003 and stated Mr Robinson was now suffering from a mild depressive episode.  Further he said a good deal of Mr Robinson’s depression related to psychological and social factors, which were not so amenable to treatment given the chronicity of some of his problems.  He could not see Mr Robinson returning to work for the foreseeable future.
20. Mr S, a Consultant Ophthalmologist and Vitreoretinal Surgeon, prepared a four-page report for UNISON on 5 January 2005, which was addressed to Mr Robinson’s GP.  Mr S had seen Mr Robinson on 19 November 2004.  He gave details of the examination results, as well as the options given and chosen.  Mr S gave a supplementary report on 26 May 2005 clarifying Mr Robinson’s visual prognosis.  

21. UNISON wrote to the Council on 15 June 2005.  The two reports (and supplementary report) from Dr H and Mr S were submitted.  UNISON asserted that the information in those reports showed, on the balance of probabilities, that Mr Robinson met the criteria for ill health retirement.  They consented to the OHU reviewing this fresh evidence, subject to Mr Robinson’s rights of appeal being unaffected.
22. Another independent practitioner, Dr D, reviewed the case and signed another certificate on 27 July 2005 stating that Mr Robinson was not permanently incapable of efficiently discharging the duties of his employment or any comparable employment by reason of ill health or infirmity of mind or body.
23. The same adviser emailed the Council on 27 July saying Dr D agreed with the original assessment and ill health retirement was not justified.

24. The Council’s Head of Personnel Operations emailed UNISON on 16 August 2005 saying Mr Robinson’s case had been considered by a second independent practitioner who confirmed the opinion that Mr Robinson did not qualify for ill health retirement.

25. The internal dispute resolution procedure (IDRP) was formally instigated and an application form signed on 6 September 2005.  The Council say they received this on 30 September and gave their decision at the first stage of the IDRP on 5 December 2005.  They said:

· two independent doctors, Dr R and Dr D, had considered Mr Robinson’s case and concluded he did not meet the criteria;

· the process that had been followed complied with the Local Government Pension Scheme Regulations 1997;

· there was clearly a difference in medical opinion, but decisions about ill-health retirement had to be taken by doctors holding a diploma in Occupational Health medicine;

· neither of the two doctors who held that qualification considered Mr Robinson met the ill-health retirement criteria and so there were no grounds to refer the evidence to a third independent practitioner.

26. UNISON lodged Mr Robinson’s appeal under the second stage of the IDRP on 19 May 2006.  This was on the basis that the review at stage one had not examined the medical arguments at the heart of the case.  UNISON said that while the process may have been correct the decision was wrong.
27. In their reply of 30 June 2006, the Council, as administering authority, dismissed the appeal.  Essentially their position was that:

· a certificate from a the pensions doctor was a prerequisite for the granting of an ill-health pension by the Council as employer;

· there was no requirement to give the reasons for the judgment behind the certificate; giving reasons would not be consistent with medical confidentiality; 
· the Council as employer were entitled to take the certificate at face value; there was no requirement for them to go behind it;  its purpose was to give objective guidance on technical medical issues;
· such a requirement would negate the value of having the certificate, however, they were not bound to adhere solely to the certificate in reaching their decision;
· As administering authority the Council could not substitute its own decision for that originally made by the employer. As administering authority they could only direct that the matter be reconsidered by the employer.. It did not consider that as employer it had acted unreasonably.
Submissions
28. The Council in their capacity as employer say,

· The evaluation by the Council’s officers was made on each occasion on the balance of probability.
· They had been receiving medical reports submitted on Mr Robinson’s behalf.  They operationally ensured that those were considered by the OHU along with and integral to the OHU’s clinical management of Mr Robinson’s ill health issues from the employment perspective.
· The process is a two‑way communication between the OHU and them.  That is not to say that it looks solely to the OHU in the matters of decisions as to the evaluation of entitlement to an ill health pension.

· The Council had the benefit of all the medical submissions and having taken guidance and advice from the OHU, quite properly and rightly looked to the two independent practitioners to certify whether the necessary permanence existed.  Those certificates were a final and compelling piece of evidence to operationally weigh in the balance in the Head of Personnel Operations in reaching the decision relayed to UNISON in the email of 16 August 2005.

· The reasons are self-evident, albeit they are not set out in medical terms in the communication of the decision sent by email on 16 August 2005.
· The reasons are that the various medical circumstances, conditions and symptoms advanced on Mr Robinson’s behalf and evaluated by the OHU, taken singly or collectively, did not have the required characteristics from an occupational health point of view of permanence of ill health and incapability until age 65 and that was confirmed by the statutorily certified view of two specialist experts.
· Also Dr O expressed the view that there is no evidence of permanence of ill health and of Mr G’s position of not being able to advise that Mr Robinson’s eye condition was permanent.  There was therefore material information available to the Council quite separate from the certificates that justified the conclusion.
29. As the administering authority the Council say,

· they stand by their analysis of the issues in their decision dated 30 June 2006;
· Mr Robinson seems to accept the fact that the process was essentially correct;

· the nub of the matter is that Mr Robinson is not satisfied with his former employer’s decision not to award him ill health benefits with added years’ enhancement;

· the option under regulation 31(6) remains open for Mr Robinson to apply for the release of his preserved benefits on health grounds at any time.

Conclusions
30. It is not my task to reach my own conclusion as to Mr Robinson’s entitlement.  My role is to decide whether the Council applied the relevant regulations correctly, took all (and only) relevant evidence into account and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.
31. The decision as to whether Mr Robinson was in ill health so as to qualify for an ill health pension was a matter for the Council as employer having received the required certificate from an independent practitioner.  Regulation 97(3) states that the decision by the Council as employer should have been made as soon as is reasonably practicable after the date the employment ends.
32. As is not unusual in such cases, the possibility of ill-health early retirement was in fact explored before Mr Robinson’s employment ended.  Nothing of significance turns on that.

33. There is no documentary evidence of any decision by the Council as Mr Robinson’s employer.  They have been unable to say who in 2004 made the decision on their behalf, to supply any minutes of a meeting documenting their decision or provide any written correspondence from them to Mr Robinson following the notification from the OHU in October 2004.  They needed to do more than simply pass on the decision of the independent practitioner.
34. To the extent that any decision was made by Dr O, it would have been prejudiced by the statement on part C of the form sent to the independent practitioner.  Dr O had decided that Mr Robinson was not permanently incapacitated before the certificate was obtained.  In fact I cannot see why Dr O’s opinion was required on the form at all.

35. It is my view that the Council did not make the decision at all.  They simply followed the certificate.  The certificate would no doubt have been regarded as compelling evidence.  But the regulation is clear that a decision should have been made.

36. Regulation 98(1) states that a person affected by a decision under regulation 97 must be notified of it in writing.  UNISON seems to have been orally told that Mr Robinson had been refused ill‑health retirement in November 2004.  The failure to communicate a decision in writing in 2004 lends support to my view that no decision was made by the Council.  So even if a decision had been properly made it was not communicated in writing which would amount to maladministration.

37. UNISON appealed, informally, in June 2005. The Council sensibly treated this as fresh evidence, which clearly it was, and referred it to the OHU for a new opinion.
38. Regulation 98(2) says that notification of a decision must include the grounds for the decision if the person is not entitled to a benefit.  That is not to say that the Council ought to have explained in medical detail why they disagreed with the opinion put forward on Mr Robinson’s behalf.  But intelligible grounds were necessary.  The email of 27 July 2005 from the OHU had no attachment and there is no other correspondence showing how the certificate signed on 27 July 2005 was sent to the Council from Dr D.  The Council’s email of 16 August 2005 to UNISON simply stated that Mr Robinson did not qualify for ill health retirement.  The email fails to give the grounds for the decision other than saying a second independent practitioner had said that Mr Robinson did not qualify.
39. In summary I find that there was maladministration by the Council because they:

· failed to make a decision as to Mr Robinson’s entitlement, but instead treated the certificates provided under regulation 97 (9) as if they were the decision;

· did not communicate the (improper) decision in writing;

· did not give the grounds for any decision.

Directions
40. I direct that within 56 days from the date of this determination, the Council shall, having obtained a new certificate from an independent practitioner (who should not be told what the Council’s OHU’s view might be), make a decision as to whether at the time Mr Robinson left their employment he met the criteria set out in the Regulations.
41. Whoever then takes the decision on behalf of the Council should be properly authorised so to do and apply his or her own mind to the matter.  When communicating their decision in writing, the Council should disclose the grounds for their decision, which may include why certain medical opinion is favoured when weighing up the evidence.

42. In the event that the Council decide that Mr Robinson is entitled to a pension and retirement grant under Regulation 27 then, in exercise of the power to award interest under section 151 of the Pension Schemes Act 1993, I direct that any past payments shall be paid with interest at the base rate for the time being quoted by the reference banks from the due date to the date of payment.
TONY KING

Pensions Ombudsman

15 May 2009

Appendix

The pertinent regulations within the Regulations are:
“27
Ill-health
(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…
(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  "permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”
“31
Other early leavers: deferred retirement benefits and elections for early payment

(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b)
paragraphs (2) and (4) do not apply.”
“97
First instance decisions
(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)
in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and 

(b)
in any other case by the Scheme employer who last employed him. 

(3)
That decision must be made as soon as is reasonably practicable after the earlier of the date the employment ends or the date specified in the notification mentioned in regulation 8(3) .

…
(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 

…
(14)
In paragraph (9)-

(a)
"permanently incapable" has the meaning given by regulation 27(5), and 

(b)
"qualified in occupational health medicine" means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”
98
Notification of decisions under regulation 97

(1)
Every person whose rights or liabilities are affected by a decision under regulation 97 must be notified of it in writing by the body who made it as soon as is reasonably practicable.

(2)
A notification of a decision that the person is not entitled to a benefit must include the grounds for the decision.

…
(5)
Every notification must also-

(a)
refer to the rights available under regulations 100 and 102, 

(b)
specify the time limits within which the rights under those regulations may be exercised, and 

(c)
specify the job title and the address of the person to whom applications under regulation 100 may be made.
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