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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr WG Stewart

	Scheme
	:
	Winterthur Life Self Administered Personal Pension Scheme (the Scheme)

	Respondents
	:
	Winterthur Life (Winterthur)


Subject

Mr Stewart alleges that Winterthur, in their capacity as the manager of the Scheme, failed to complete the transfer of the Scheme assets to Hargreaves Lansdown Asset Management Ltd (Hargreaves Lansdown) in a timely manner, which resulted in him suffering a financial loss.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Winterthur because: 

· There was a delay of the disinvestment and transfer of Mr Stewart’s funds to his new provider; and

· This resulted in an injustice to Mr Stewart as he incurred a loss in the number of units purchased for his new Vantage Self Invested Personal Pension Plan (SIPP).  

DETAILED DETERMINATION

Material Facts

1. Winterthur was the provider of the Scheme, a SIPP, but Mr Stewart says that, due to their poor service, delays in providing basic information and errors, he decided to transfer to a new provider, Hargreaves Lansdown.  Mr Stewart has been drawing down an income from the Scheme.  

2. On 21 November 2006, Mr Stewart wrote to Winterthur expressing his dissatisfaction with the service he had received and asking for the assets under the Scheme to be disinvested and transferred to Hargreaves Lansdown.

3. The Transfer Discharge Form was signed by Mr Stewart on 25 November 2006. The form authorised Winterthur to sell all the assets under the Scheme and transfer the cash to Hargreaves Lansdown.  On the form it said:

“For transfers in cash, please note that if you wish any assets to be sold immediately, you should contact our dealing team directly in this regard. Assets will otherwise be sold during the transfer process, without further reference to yourself. 

Please note that a transfer of cash funds to the receiving scheme prior to completion of the transfer process will only be considered in exceptional circumstances following a specific request by yourself…”   
4. On 28 November 2006, Hargreaves Lansdown sent a covering letter to Winterthur, along with the completed transfer forms to release Mr Stewart’s fund.  This was a formal instruction to Winterthur to transfer Mr Stewart’s funds to Hargreaves Lansdown.  Mr Stewart’s instructions to Hargreaves Lansdown were to immediately invest the total amount received from Winterthur into ten separate funds in equal amounts.  

5. Winterthur issued an internal instruction to disinvest Mr Stewart’s funds on 7 December 2006, but this did not happen.

6. Winterthur said they required a further four weeks for a valuation to be completed. Therefore, based upon this, the earliest date for the disinvestment of Mr Stewart’s funds would now be on the 7 January 2007. 

7. Mr Stewart challenged the necessity for a further valuation as a valuation for the Government Actuary Department’s (GAD) purposes had been completed just a few months before on 19 October 2006.  Mr Stewart believed that the funds should have been available for Hargreaves Lansdown to invest on 22 December 2006.  

8. Winterthur said that, on the basis that they had disinvested the assets on 7 January 2007, they needed a further four weeks to receive funds and complete the transfer.  The fund value as at 8 January 2007 was £153,694.57.  

9. Contract notes show that the assets were disinvested on 27 and 28 February 2007. The transfer value received by Hargreaves Lansdown on 23 March 2007 totalled £156,837.08.  Hargreaves Lansdown invested a total of £142,790.98 in ten equal amounts.
10. The difference between £156,837.08 - the total value of the disinvested assets and £142,790.98 - the total amount reinvested, is £14,046.10.  The residual cash balance is £150 and deducting that from £14,046.10 leaves a sum of £13,896.10, which is the sum of income drawdown payment that Mr Stewart had taken on 26 March 2007. 

11. Mr Stewart complained to Winterthur about the delay in the transfer of the funds to Hargreaves Lansdown.  On 25 April 2007, he wrote to Winterthur enclosing a schedule showing a total loss of fund value of £4,752.  In arriving at this figure, Mr Stewart had taken the value of the assets as at 7 December 2006 (i.e. £149,375) and added to this the increase in value (by taking the average increase in the unit prices between 22 December 2006 and 26 March 2007) had Hargreaves Lansdown managed to reinvest the funds on 22 December 2006, and deducting from this the actual value of the disinvested assets, i.e. £156,837.08.      

12. On 29 June 2007, Winterthur wrote back to Mr Stewart stating:

· The completed Transfer Discharge Form was received on 1 December 2006. Their claims team began processing the transfer application and requested a current valuation of the Scheme, which was not completed until 22 February 2007.  They apologised for the time taken to produce the valuation.

· Their dealing team was subsequently instructed to encash the Scheme assets on 26 February 2007 and the deals were placed the next day.  Funds from the various sales were received between 6 and 15 March 2007. 

· If the valuation had been completed within their normal timescale of four weeks, the valuation would have been completed on 5 January 2007.  Based on the unit prices as at 7 January 2007, there was an overall gain of £2,379.50 as a result of the delay in disinvesting the assets.

· The Fund Management Charge of £194.78 which became due on 13 January 2007 was being refunded.

13. In response to enquiries by my office, Winterthur have stated that the total value of the disinvested assets as at 22 December 2006 would have been £152,901.52.  In addition, Hargreaves Lansdown have quoted the prices of the units if reinvestment had happened on 15 January 2007 and these prices are outlined in the appendix, along with the current unit prices for the ten investments as at 18 March 2009.   

Mr Stewart’s position   
14. He does not believe, as Winterthur suggest, that he has made a financial gain through their delays in disinvesting and transferring his funds to Hargreaves Lansdown.  He says that:

· Winterthur used a valuation figure of £153,694 as at 8 January 2007, (the earliest available trading date for disinvestment), as a basis for calculating the gain made by him.  For comparison purposes, in calculating the corresponding gain if new investments had been made, the same base figure must be used and not the figure Winterthur used of £140,558.  Winterthur explained in table format that this figure represented the total sum disinvested as at 8 January 2007, the allowance of receiving funds and, upon completion of the transfer, the amount of units that could have been purchased on 2 February 2007.  Mr Stewart disagrees with this approach.
· Winterthur has then proceeded to use the actual purchases made by Hargreaves Lansdown on 26 March 2007 as a further base for their calculations.  They have used these units to work back to a purchase cost as at 2 February 2007.  This method is incorrect as each fund purchased on 26 March had equal value.  In practice, the specific funds purchased on 2 February would have had equal value but totally different unit numbers from the Winterthur schedule and would have different growth rates by 26 March 2007.

· In reality the actual units purchased on 26 March 2007 are irrelevant and specific investments could have changed before then.  What is important is the increased value of the original fund in total.    

15. Winterthur confirmed to him, in an email dated 3 January 2007, that the investment sale instruction was placed internally on 7 December 2006, however they were awaiting an up to date valuation before the sale went through. 

16. He considers the key point to be that Hargreaves Lansdown should have been in a position to invest funds in the agreed portfolio on 22 December 2006.  It is the comparison between the increased value of these new investments and the actual amount of cash transferred to Hargreaves Lansdown on 26 March 2007 which represents his loss, caused by the delay from Winterthur in disinvesting and transferring his funds to his new provider.

17. He considered the new valuation was wholly unnecessary as a valuation for GAD purposes had been completed on 19 October 2006, just a few months before the transfer should have occurred.

18. Winterthur have claimed that the value of his funds increased in value prior to the transfer and that this increase should be used to offset any potential profits which might have been gained had the transfer taken place earlier.  In a rising market there will always be a gain in value before a transaction is completed.  If the transfer had taken place on the very next day the transfer value would have been less but the ultimate gain greater due to faster growth.  When the transfer is delayed the existing fund value will be higher but the ultimate gain arising from the better performing portfolio will be reduced.   

19. He believes that his financial loss, due to the transfer of his funds from Winterthur to Hargreaves Lansdown taking approximately four months, is £4,752.  He had clearly outlined, in a table submitted to this Office, his claim for the loss of fund value.  He considered that disinvestment should have taken place on 7 December 2006 allowing Hargreaves Lansdown to purchase the new investments on 22 December.  He has used dates of 27 February 2007 and 26 March 2007 (when the funds were transferred to Hargreaves Lansdown), to compare the sell price and sell value of the units and to assess fund growth. 
20. Due to his dissatisfaction with Winterthur’s level of service, he has requested a pro-rata refund of annual renewal fees and a cancellation of income withdrawal fees where no withdrawals were made. 
21. He considers that he is due a sum of £500 from Winterthur for the stress caused to him and the time he has spent trying to put Winterthur’s errors right.  

Winterthur’s Position

22. They acknowledge that delays occurred during the process of disinvesting and transferring Mr Stewart’s funds to Hargreaves Lansdown.

23. They say that the transfer discharge form states that, if disinvestment is required immediately, a separate instruction should be passed to their dealing team, otherwise the investments will be sold throughout the transfer process without any further reference to the client.  There is no evidence to show that a separate instruction was ever provided. 

24. They confirmed that immediate disinvestment means that their dealing team would action instructions by close of business on the day after the receipt of the instruction.  Once the holdings have been disinvested, the proceeds would be sent back to the client’s pension account held with them, before they would transfer the proceeds on to the client’s new provider. 

25. They have confirmed that a valuation was required so that the client’s pension holdings are fully reconciled to ensure that all of the holdings are disinvested.  In order to treat all customers fairly, they complete valuations in date order.
26. They received the completed Transfer Discharge Forms for the cash transfer from the Scheme to Hargreaves Lansdown on 1 December 2006.  Their claims department allows five days to deal with the transfer forms and four weeks for a valuation to be produced.  Therefore, the earliest date for disinvestment would have been 7 January 2007.  If the disinvestment had been completed without delay, the disinvestment would have been made on 8 January 2007.  Therefore, Mr Stewart has made a gain, because of the delay, of £2,385.15 and as a result, he has been able to purchase more units than he would have done if his fund value had not increased.       

27. If the transfer had occurred within a timely manner, Winterthur would have expected Hargreaves Lansdown to have purchased the investments on 2 February 2007.  This would have resulted in Mr Stewart experiencing a loss of investment totalling £2,232.46.  

28. They have said that, although Mr Stewart has based his loss calculations on a disinvestment date of 7 December 2006, Winterthur did not receive the completed Transfer Discharge Forms until 29 November 2006.  Thus, allowing for four weeks for a reconciled valuation (this is the same timescale for all their clients) the sales could not have taken place by 7 December 2006.  The standard time to complete a valuation is not outlined in their Terms & Conditions but the timescale of 25 working days is used in the FSA Handbook Client Asset Rules, CASS 2.3.13, as guidance.

29. CASS 2.3.12 to 2.3.13 provides:

“2.3.12 A firm must, as often as necessary or as often as agreed with its client, but in any event not less frequently than annually, provide to each client, or to a representative nominated by the client in writing, a statement prepared in accordance with CASS 2.3.17 R (Content of client statements) unless:

(1) the account of a client for whom a custody asset has been held at any time during the firm’s financial year has been closed; and

(2) the firm has sent the client a closing statement which shows that the firm no longer holds any custody asset for the client.

2.3.13 Statements must be provided in accordance with CASS 2.3.12 R within 25 business days of the date as at which the statement is made.”

30. Therefore, the earliest date for disinvestment would have been 7 January 2007 and this is the date that they used to undertake the loss assessment.  

31. The valuation of Mr Stewart’s fund was completed on 22 February 2007.  Their dealing team were instructed to encash the holdings within Mr Stewart’s fund on 26 February 2007 and the deals were placed on 27 February 2007.  Funds from the various sales were received by Winterthur between 6 and 15 March 2007 and were transferred to Hargreaves Lansdown on 26 March 2007.

32. If the valuation had been completed within the usual timescale of four weeks without delay, the valuation would have been completed on 5 January 2007.  This is why they obtained prices for 7 January 2007 and carried out a loss comparison.  

33. The loss comparison showed that, due to the delay in disinvesting and transferring Mr Stewart’s fund, Mr Stewart gained financially overall by £2,385.15 as a result of the delay in carrying out the encashments.  

34. They provided a comparison between the date the assets were disinvested (late disinvestment resulted in a gain of £2,385.15) and the date they could have been purchased if there had not been a delay (resulting in a loss of £2,232.46). They also added to this figure £141.13 which is the interest accrued from the Royal Bank of Scotland account where the funds were held between disinvestment and the purchase of the new investments. On this basis, Mr Stewart’s Pension Plan made an overall gain of £293.82.((£2,385.15 – £2,232.46) + £141.13).  

35. In recognition of the delay, Winterthur have offered Mr Stewart a payment of £100 for distress and inconvenience.

36. They refunded the sum of £194.78 to Hargreaves Lansdown in respect of the fund management fee in recognition of the delays that had occurred.

37. They believe that Mr Stewart gained financially from the delay in encashing the investments held and therefore do not consider that any further compensation payment to Mr Stewart is warranted.

Conclusions 

38. Winterthur have acknowledged that delays occurred during the process of disinvesting and transferring Mr Stewart’s funds to Hargreaves Lansdown. However, they have argued that: 

· the discharge form had stated that if disinvestment was required immediately their dealing team should be contacted and there is nothing to show that Mr Stewart had done so;

· if the transfer had occurred in a timely manner, the disinvestment should have been made on 8 January 2007 and Hargreaves Lansdown would have been expected to reinvest the assets by 2 February 2007 and the overall result of this would have been a gain of £293.82 ((£2,385.15-£2,232.46)+£141.13);

· a valuation was necessary to ensure that Mr Stewart’s funds were fully reconciled to ensure that all assets were disinvested and this took four weeks to produce; and

· the standard time to complete a valuation is 25 days as outlined in CASS 2.3.13.

39. While I accept that Mr Stewart had not instructed Winterthur’s dealing team to disinvest immediately, it took Winterthur from 1 December 2006, when they received the discharge form, to late February 2007, a period of about 12 weeks, to instruct their dealing team. In my view, this delay is excessive.

40. I am also not convinced that: 

· the earliest date the disinvestment could have occurred was on 8 January 2007.  Winterthur had received the discharge form on 1 December 2006, given that it takes their claims department five days to deal with transfer forms, I can see no reason why the disinvestment could not have been made before the Christmas holidays in December 2006.

· a valuation takes four weeks to complete.  The assets of the Scheme were invested in nine unit trust and OEIC funds which are straightforward investments and therefore would require little work to reconcile.  In my view, even taking into account that Winterthur complete valuations in date order, two weeks would be a reasonable timescale within which to reconcile these investments.

· the 25 day period as outlined in CASS 2.3.13 has no bearing on Mr Stewart’s case.  This period is a guide for producing annual valuations.  What is a reasonable period for obtaining valuations will depend on the particular circumstances and nature of investment in any case. 

41. Winterthur accept that there were delays, and this clearly amounts to maladministration. The question for me is what would have been a reasonable timescale overall for the disinvestment and transfer to take place, and whether Mr Stewart has suffered any injustice as a consequence of the maladministration. 

42. Mr Stewart believes that his financial loss is £4,752.  In arriving at this figure he considers that the disinvestment should have taken place on 7 December 2006 which would have allowed Hargreaves Lansdown to reinvest on 22 December 2006.  I cannot agree with Mr Stewart’s calculations.  In my opinion, 7 December 2006 would not have allowed Winterthur sufficient time to reconcile the investments and deal with the transfer forms.  In addition, his figure takes no account of the £13,896.10 income drawdown which in my view cannot be ignored. 

43. Although I acknowledge Mr Stewart’s dissatisfaction with Winterthur’s service levels, I do not agree that it is appropriate in this instance for Winterthur to refund the annual renewal or income withdrawal fees, particularly as it is clear that Mr Stewart received a substantial income drawdown payment.  I consider it is reasonable for Winterthur to charge a fee.  In addition, I note that Winterthur have already refunded the fund management fee to Hargreaves Lansdown in recognition of the delays that occurred.    

44. Allowing five days for the transfer forms to be processed and a further two weeks for the valuations, the assets could have been disinvested by the 22 December 2006. Taking account of the Christmas period and allowing another two weeks for the funds to be collected and transferred to Hargreaves Lansdown, the reinvestment could have been completed by 15 January 2007. 

45. Mr Stewart’s loss, if any, is the difference between the number of units that could have been purchased on 15 January 2007 and the number that were actually purchased on 26 March 2007 in the respective funds.  I do not agree with Winterthur’s view that Mr Stewart’s fund made a gain through the delayed investment enabling him to purchase a higher number of units as a result of an increased fund value.  This view assumes that the value of the new units purchased would not have increased in the meantime.  As can be seen from the appendix, the movement of the unit prices between 15 January and 26 March 2007 means that the difference in some funds is an increase, but in others it is a decrease.     
46. To the extent that there is an overall net loss in the value of the units purchased, Mr Stewart has suffered an injustice.  The amount of any loss will fluctuate with the changes in unit values. I consider the most practical way of calculating Mr Stewart’s loss is to select a recent date to undertake the calculation, in this case 18 March 2009.  I make an appropriate Direction below.  

Directions  

47. Winterthur shall:

· Within 56 days from the date of this Determination, pay Hargreaves Lansdown the sum of £3,587.37 plus interest calculated from 18 March 2009 to the date payment is made in accordance with the base rate for the time being quoted by the reference banks, to be invested as Mr Stewart directs.

· Pay to Mr Stewart £150 in recognition of the distress and inconvenience he has suffered as a result of the maladministration identified above.

CHARLIE GORDON
Deputy Pensions Ombudsman
28 April 2009

Appendix

The table below shows the comparison between the units for the dates 15 January 2007 (the date that units could have been purchased but for Winterthur’s maladministration) and 26 March 2007 (the actual date of unit purchase).  The unit prices for 18 March 2009 are also shown.
Total transfer value received by Hargreaves Lansdown: £156,837.08 less £14,046.10 (in respect of the residual cash balance and the amount taken as income drawdown) leaves £142,790.98.  Hargreaves Lansdown has confirmed that £142,790.98 was divided into ten investments: 8 x £14,279.10 and 2 x £14,279.09.
	Fund


	Unit price as at 15/01/07


	No. of units that could have been 

purchased as at 15/01/07


	No. of units actually purchased on 26/03/07


	Difference in number of units purchased


	Unit price as at 18 March 2009
	Value of under/over purchased units as at 18/03/09

	Credit Suisse Small Companies
	1.3168


	10843.79


	10652.86


	-190.93


	0.7618
	-145.45

	Gartmore Suisse China Opp
	4.0213


	3550.87


	3357.08


	- 193.79


	4.2998
	-832.91

	Invesco Perpetual Inc.Account
	17.7488


	804.51


	788.95


	- 15.56


	13.4952
	-209.99

	Jupiter UK Growth
	2.2162
	6443.06
	6484.32
	+ 41.26
	1.1956
	+49.33

	Neptune China A Account
	1.858


	7685.20


	7567.09


	-118.11


	1.6670
	-196.89

	Neptune European Opp A Account
	3.031


	4711.02


	4353.38


	-357.64


	2.4090
	-861.55

	New Star European Growth
	0.9817


	14545.28


	13682.44


	- 862.84


	0.7307
	-630.48

	Old Mutual UK Select Mid Cap
	1.3917
	10260.18
	10109.81
	- 150.37
	0.9691
	-145.72

	Rensburg UK Mid Cap. Growth
	2.2573
	6325.74
	6222.10
	-103.64 
	1.6108
	-166.94

	Standard Life Inv UK Smaller Comp
	2.153


	6632.18


	6312.60


	- 319.58


	1.3980
	-446.77

	
	
	
	
	
	
	-3587.37
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