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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs Copestake

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	Tendring District Council (Tendring Council)


Subject
Mrs Copestake’s complaint is that Tendring Council has refused to award her additional years or an enhanced early retirement benefit on compassionate grounds and delayed reaching that decision.

The Ombudsman’s determination and short reasons

The complaint should be upheld only to the extent that Tendring Council has caused unnecessary delay, distress and disappointment. Tendring Council has exercised its discretion in accordance with the Regulations.

DETAILED DETERMINATION

Material Facts
1. Tendring Council was the authority employing Mrs Copestake. Essex County Council (Essex Council) is the administering authority of the Essex Pension Fund, which participates in the Scheme.  The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the Regulations).
2. Mrs Copestake left her employment as an auditor in 2005, at age 58, after her husband had become seriously ill. She was herself suffering from stress and there were periods of absence from work.  She wished to reduce her working hours, but Tendring apparently were unable to accommodate her request (these matters are of course outside my jurisdiction).  In due course her employment ended under the terms of a compromise agreement.

3. On 25 August 2005, before that agreement was reached, Tendring Council wrote to Councillor Bucke, the Chair of the Human Resources committee, discussing the request from Mrs Copestake (referred to as “Dee”) for retirement on compassionate grounds:

“…Dee has subsequently asked for retirement on compassionate grounds which is extremely rare-Essex County Council cannot recall a case where retirement has taken place under this heading.  It would also cost the Council over £25,000 and whilst we are very sympathetic to Dee’s situation it would set a costly precedent for the Council, if we agreed retirement on compassionate grounds.

Dee will be eligible for her pension at age 60 at no additional cost to the Council and the proposal is to offer her £10K as a one off lump sum plus notice pay now as part of a Compromise Agreement.  This would in effect equate to the pension she will receive at age 60 years – her pension at 60 would be approximately £5,000 per annum and the £10,000 lump sum payment would help her over the next two years.”

4. Tendring Council has also provided details of the settlement proposal under consideration by them prior to reaching an agreement:

“The cost of Dee’s retirement on efficiency or compassionate grounds is as follows:-

Financial strain £23,468 + an ongoing cost of £820 per annum.

Her annual pension payable would be approximately £5,064 based on 3 years enhancement with a lump sum of £15,193.

Dee is 58 years of age and would be able to retire at age 60 on 18 May 2007 – estimated pension at that time without the added years would be £4,262 per annum + inflation – her lump sum would e £12,786 + inflation.
The above pension would be taxable.
PROPOSAL

To offer Dee a one off lump sum payment of £10,000 (representing the middle ground of the two options) plus a payment equivalent to 12 weeks pay in lieu of notice equating to £5,180 (based on 12 weeks at £431.73 per week – annual salary £22,512).  These payments would be tax free.”
5. In the event Tendring Council paid £15,180 to Mrs Copestake Under the Compromise Agreement which compromised all claims, other than for personal injury not arising from the specific complaints compromised, claims in relation to accrued pension rights and the rights to seek an ill health pension.  Paragraph 14 states, as is material:
“ …Mrs Copestake accepts that the sums paid pursuant to this Agreement are in full and final settlement of all and any claims (excluding claims…in relation to Mrs Copestake’s entitlements in respect of any accrued pension rights…” 
6. ‘A Guide to the Local Government Pension Scheme’, a document provided to Mrs Copestake during her employment states the employer may decide to disapply early retirement reductions on compassionate grounds and that an employer could be asked for its policy on the matter.
7. On 18 October 2005, having been given the guide by Mrs Copestake, Mrs Copestake’s solicitors, Pleass Thomson & Co, wrote to Essex Council requesting that her pension commence then, on compassionate grounds, or if that was not possible for the early retirement policy to be invoked and for five years to be added to her pensionable service. Essex Council replied saying that it would be for Tendring Council to decide whether Mrs Copestake’s pension could come into payment and passed the letter to Tendring Council.  On 16 November Tendring Council wrote to Pleass Thomson stating that the Scheme contained a provision for early payment but that it was at their discretion and requested Mrs Copestake make full representations – in particular relating to her financial position.
8. There was then a slightly confused exchange. In the end, Mrs Copestake’s representations were provided on 13 March 2006.   They included the fact that Mrs Copestake was the only income provider and on losing that income had to rely to disability living allowance, incapacity benefit, pension credit for her husband and a carer’s allowance of £60 a week for herself.  However, Pleass Thomson said that detailed financial information was not included “…as this would only have relevance if we were claiming pension on grounds of hardship as opposed to grounds of compassion”.
9. Tendring Council replied on 17 March (though the letter apparently went astray and a copy had to be sent on 25 May).  They said:

“There are only two grounds which a pension can be paid after the date of leaving - on the grounds of permanent ill health and hardship.  If you wish to proceed with this matter we will require full disclosure of the Copestake’s household income.”

10. Pleass Thomson’s responded by seeking to know what might constitute ‘compassionate grounds’.  They asked for a copy of Tendring Council’s early retirement policy saying that they wanted to understand why compassionate grounds were restricted to permanent ill-health and hardship.  
11. Tendring Council placed the matter in the hands of their external solicitor, Richard Hemmings. Mr Hemmings confirmed his appointment to Pleass Thomson on 18 October 2006.  It was not until 22 March 2007, that Mr Hemmings requested an up to date statement of Mrs Copestake’s financial position.  This was provided on 5 April 2007, stating the Copestake’s weekly joint income to be £316.05 and total expenditure to be £306.45. 
12. Mrs Copestake reached 60 in May 2007 and elected to take a pension and a lump sum, albeit actuarially reduced, from the Scheme.

13.  It was not until 1 August 2007, that there was any substantive response from Mr Hemmings.  He said that the matter had been referred for Counsel’s opinion.  It was provided on 17 September 2007.  Tendring Council sent a copy to Thomson Pleass and have waived privilege in respect of it.
Counsel’s opinion
14. In short, Tendring were advised that:

· any discretion to increase Mrs Copestake’s pension by granting added years should have been exercised before her employment ended and any claim that they should exercise discretion in her favour was compromised under the agreement;
· the only way in which Mrs Copestake could have been treated favourably by Tendring Council was if they had agreed to early payment of her deferred benefits;
· that question had already been considered before the compromise agreement and even if there was power to reconsider, then it had been compromised and there was no obligation to consider it now;

· even if the application could be considered as a fresh application Tendring Council had discretion, the exercise of which would be in the context of matters as they now were – including the payment she received under the compromise agreement and the pension she was now receiving;

· Tendring Council would be acting properly, in declining the application.
15. Counsel’s opinion was put to the Chair of the Human Resources Committee (by now a Councillor Bragg).  She recorded that she concurred with Counsel’s opinion. On 12 October 2007 Mr Hemmings told Thomson Pleass that Councillor Bragg had “considered your client’s application but has, on behalf of the Council, concluded that the request for enhancement should be declined”.
Conclusions
16. Administratively the whole process has been a shambles.  That includes Mrs Copestake’s own advisers writing to the wrong organisation, apparently not knowing that the Scheme is statutory and failing to respond to what were at first sight reasonable requests for information, but instead for example, in 2006 asking for information (the early retirement policy) which was not by then directly relevant.  
17. But it was Tendring Council who were properly in a position to know the terms of the Scheme, including what discretions were available to them (and whether they had already been exercised and/or were compromised). Tendring Council had already considered early payment on compassionate grounds before the compromise agreement was entered into. So they could and should have responded to the application in October or November 2005 saying that.  Instead they allowed Mrs Copestake to believe (through her advisers) that there was still discretion to be exercised on compassionate grounds. They also caused significant delays – in particular after Mr Hemmings was appointed.  
18. In fact I do not think even now it has been clearly spelled out to Mrs Copestake whether the Council have rejected her application, or declined to consider it.  Given the tenor of Counsel’s opinion, which Tendring Council accepted, I assume that the application was not considered on its merits, but was rejected because there was no discretion remaining.  

19. However, as I have said, I think the matter had already been considered and I do not think there was any need for it to be reconsidered.  Mrs Copestake has my sympathy, but I am not able to require Tendring Council to consider the matter again.

20. However, Mrs Copestake waited unnecessarily for two years to be told the proper position – and had her hopes raised in the interim.  I consider that she should be compensated for the extra distress and disappointment that she has suffered at a particularly difficult time for her.

21. Pleass Thomson & Co have told me that fees amounting to £550 plus VAT are due regarding their representing Mrs Copestake during this dispute.  Any fees that relate to the period from 16 November 2005 (when Tendring Council ought to have clearly explained the position) to 12 October 2007 (when Mrs Copestake was given the decision she ought to have been given in 2005) were unnecessary and should be paid by Tendring Council. 

DIRECTION

22. Within 28 days Tendring Council are to pay Mrs Copestake £500.
23. Within 28 days of receiving an itemised account for their work from Pleass Thomson for the period 16 November 2005 to 12 October 2007, Tendring Council are to settle it direct.
TONY KING

Pensions Ombudsman

16 December 2008

- 7 -


