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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Nigel Bidgood

	Scheme
	:
	Police Pension Scheme (the Scheme)

	Respondents
	:
	Sussex Police Authority (Sussex)
Capita Health Solutions (Capita)


Subject
· Mr Bidgood complains about the way in which Sussex dealt with the review of his Injury Benefit in 2006, and the eventual decision given by Capita (the Police Medical Appeals Board). 
· Mr Bidgood says that Sussex failed to take any action with regard to an application he submitted to implement Regulation 32(2).  
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because it cannot be said that Sussex or Capita have reached a perverse decision.  
DETAILED DETERMINATION

Material Facts
1. Mr Bidgood was born on 25 November 1961.

2. He joined the police force on 29 December 1987, initially with Norfolk Constabulary, and latterly with Sussex, and remained in employment until his retirement.
3. On 11 June 1996, Mr Bidgood was involved in a road traffic accident whilst on duty. Following the accident he suffered from pain in his neck and left shoulder which was initially treated with physiotherapy, followed by an orthopaedic assessment and referral to a consultant neurosurgeon. 
4. Mr Bidgood was subsequently found to have a permanent disablement and was medically retired on 28 October 1997. His earning capacity was assessed as being affected by 55% (Band 3). 
5. Mr Bidgood’s degree of disablement was reviewed on 12 May 1998 and remained at 55% (Band 3). Mr Bidgood successfully appealed this decision and, on 17 June 2000, his degree of disablement was increased to 80% (Band 4). He was reviewed again on 13 December 2002 when his degree of disablement was set again at 55%. Mr Bidgood initially commenced a further appeal but withdrew on the grounds that he anticipated being able to earn a significant amount of money from the company he owned.    
6. Mr Bidgood’s case was referred to Sussex’s Selected Medical Practitioner (SMP) for a further review in late 2005. The SMP examined Mr Bidgood on 2 May 2006 and provided a report, dated 15 May 2006, which stated:

“…As part of the review process, Mr Bidgood was requested to complete a questionnaire. In the completed questionnaire, dated 9/12/2005, he stated he is the owner of a retail outlet since March 2003. As the managing director, he only oversees the business and spends about an hour at work. He paid himself a dividend of £5,200 and the business income goes towards servicing his loans. However, he expected the income from his investment to grow and “in year 7 to outstrip the financial award from the Police Pension Scheme”. 
A report from his GP was received on 16/02/2006. This consisted of a computer print-out of visits to the surgery from November 2002. There was an entry on 10/07/2003 with history of tiring easily for many years which was thought to be related to his thyroid. On 10/07/2004 he had diarrhoea since returning from Egypt. On 12/11/2004, he had costochondritis. Apart from two visits in January 2005 for muscle spasm there was no visits for his neck symptoms.

I saw him on 02/05/2006. He told me he continues to have constant pain in the neck with “electric shocks” down both arms. He uses a collar to reduce the symptoms. His medication includes voltaral, codeine and paracetamol. There is no other illness. He has no problem sitting or driving...
When asked about his capability to work, he said he cannot for more than two hours due to tiredness…
Mr Bidgood has acquired skills during his service with the army and police and since his retirement from the police has shown his ability to learn new skills and capabilities. He has chosen not to seek employment and instead made a decision to acquire a business which by his own account is growing and is expected to give an excellent income. The clinical evidence is that his condition has not changed since the last review. My opinion is that, while there is (sic) persistent symptoms of pain, he is capable of undertaking office based duties. 

Dr Harrison [previous SMP] has previously estimated at least a potential earning of £15,000 which was not disputed by Mr Bidgood. Based on my assessment and compared to the similar results of Dr Harrison, I find no evidence that his capability has deteriorated since then. 

My view on his earning potential is that he can earn at least £20 per hour at an administrative post at mid-managerial level, based on his police experience and the capabilities he demonstrated since he left the Police. Although Mr Bidgood said that he cannot work for more than two hour days, my opinion is that with treatment he would be able to work at least four hour days. Assuming work over 48 weeks in the year, this works out to £19,200 per annum. 

His equivalent police salary is now £31,932. On the basis that there was no change from my findings compared to that of Dr Harrison, I could use the same figure of £15,000 determined by Dr Harrison. The award then worked out to be 52%, within Band 3. Using the figure of £19,200 worked out above would give an award of 39% within Band 2.

This means that the award could be between Band 2 and 3. Taking into consideration Mr Bidgood’s account of his symptoms and the expectation that the income from his business will increase in the near future, I will advise that the band remains the same so that there is no undue hardship. This should be reviewed in three years time when the expectation is that the award could go down to band 2. In the meantime, my recommendation is to retain the award of 55% within band 3….”    
7. On 17 May 2006, Mr Bidgood formally lodged an appeal against the latest decision on the basis that he disagreed with the SMP’s assessment of his loss of earnings. 
8. On 16 August 2006, Capita wrote to Sussex and Mr Bidgood offering 13 November 2006 as the date of the Medical Appeals Board hearing. The letter advised that the date must be accepted or rejected within 35 calendar days of the Board date for the appeal hearing to go ahead. Mr Bidgood confirmed his agreement to the date on 30 August 2006. 
9. On 12 September 2006, Mr Bidgood wrote to Sussex requesting that a letter, dated 7 May 2003, be removed from the occupational health files which had been forwarded to the Medical Appeals Board. The letter, which is addressed to Mr Bidgood, is from Sussex and is entitled “Medical Appeal – Police Pension Regulations 1987” and was written in connection with Mr Bidgood’s appeal against the decision made on 13 December 2002. 
10. Sussex responded on 20 September 2006, as follows:

“…The provision of such files is a measure favoured by the Board specified in Home Office Circular 3/2004. Wherever files are provided “the complete record from the force’s Occupational Health file” should be provided.
Files will inevitably contain administrative, as well as medical information and in either case, the information will form part of the ‘complete record’.

The letter in question was addressed to you and will have been placed on file by a staff member with access to such files. It is a matter of record that the letter was sent to a Medical Referee in one of your previous appeals and therefore formed part of a similar process. In our view there is nothing in the letter that could be construed as having an injurious effect on your current position…”
11. Mr Bidgood wrote to Sussex on 23 September 2006 again requesting that the letter be removed from his occupational health file. Sussex declined his request on 26 September 2006. 
12. On 28 September 2006, Mr Bidgood sent an email to Capita requesting that they accept the email as his formal application for adjournment of the Medical Appeals Board hearing. The email stated that the grounds for making the application were that he was in dispute with Sussex regarding disclosure of documentation and that he was seeking an order from the court to have some documents removed from the bundle forwarded to the Medical Appeals Board.
13. On 13 October 2006, Capita advised Mr Bidgood that the hearing would go ahead as planned and that the dispute over the evidence could be raised on the day of the hearing. Mr Bidgood responded by email saying that he understood.     
14. At the appeal hearing, on 13 November 2006, the Medical Appeals Board consisted of two Consultant Occupational Health Physicians and a Consultant Neurosurgeon. Present at the hearing were Mr Bidgood, Mr Bidgood’s partner, the SMP, Sussex’s Pensions Officer and, as an observer, Sussex’s Head of Health, Safety and Welfare. The Medical Appeals Board considered, amongst other records, the following documents:
14.1. Occupational Health records

14.2. GP records

14.3. A report, commissioned by Mr Bidgood, dated 29 August 2006, from an Employment Consultant, who concluded that Mr Bidgood was capable of earning approximately £15,600.00 per annum full time and £7,800.00 per annum part time. 
15. The Medicals Appeal Board concluded:

“…Results of Clinical Assessment Performed by Consultant Neurosurgeon  
I examined Mr Bidgood for the purpose of medical appeal on the 13 November 2006…Mr Bidgood developed neck pain following the road traffic accident which was initially treated with a course of physiotherapy in August 1996. He was referred to Dr. Chard, Consultant Rheumatologist, who saw Mr Bidgood on 20th December 1996.

An MRI scan of the neck was done which showed degenerative and prolapsed disc at C4/5 and C6/7. Subsequently, Mr Bidgood was referred to Mr Hardwidge, Consultant Neurosurgeon, who did C4/5 and C6/7 anterior cervical decompression and fusion on 21 June 1997, …Following surgery, some of Mr Bidgood’s pre-operative symptoms improved, however he suffers from persistent symptoms which are not improving. At the present time his symptoms include persistent neck pain, intermittent shooting pain down both upper limbs and occipital headache. Mr Bidgood had an MRI scan of the cervical spine following surgery in August 1998 and September 2002, which was documented as showing sound fusion between the body of C4/5 and C6/7. At C3/4 there is a bulging disc which made a small impression on the anterior surface of the spinal cord and the findings are of uncertain clinical significance. 

…

Prognosis

Mr Bidgood is likely to continue experiencing some neck symptoms in the long term. However in the absence of any sign of any neuronal injury or compression, I would have thought that with treatment, Mr Bidgood’s symptoms would stand a reasonable chance of improvement to allow him to carry out some form of work.

…

Discussion   
Neither side have made reference to apportionment as being relevant in this case. That Mr Bidgood was involved in a road traffic accident is not in question, nor is the fact he subsequently underwent a cervical discetomoy and cervical fusion.
…

Whilst it might be argued that that these findings represent a case for acceleration in which no injury award is appropriate (Jennings 2003), this will not be pursued in view of the fact that an injury on duty has already been determined and cannot be removed by the Board. 
The issue therefore becomes one of what, from a medical point of view, the Appellant is capable of undertaking. Mr Bidgood has presented a range of symptoms, which he believes prevents him from carrying out more than 1 to 2 hours work per day. 
The clinical examination carried out by the specialist failed to identify any significant pathological features, apart from reduced movement in the neck, which would be expected from a spinal fusion.
The act of carrying out a spinal fusion, which has been demonstrated on MRI scan to be well established, will of necessity cause reduced movement, but at the same time, there would be an expectation of pain relief. 
The clinical examination failed to reveal any significant neurological impairment and indeed Mr Bidgood presented himself in an extremely effective manner and showed no significant distress or impairment throughout the Board proceeding and clinical examination. 

Mr Bidgood presented as a highly articulate, well-informed, confident and capable individual, who has managed to persuade banks to lend him money to purchase a business, to which he is the managing director. 

He listed a wide-range of activities that he has to undertake in order to oversee the running of the business and did so with authority and clarity.

The Board accepts that Mr Bidgood has a degree of ongoing discomfort, although it notes that he has never either been referred to or felt the need to press for referral to a pain management clinic in order to manage his symptoms. Nevertheless it represents further treatment options which could be available to him. Mr Bidgood has not presented any new medical evidence to suggest any significant deterioration in his condition and the Board consider that he is capable from a medical point of view of significantly more work than that which he believes he is currently capable of undertaking.
The Board consider that the earnings potential as expressed by the Police Authority are reasonable, i.e. £20 per hour at an administrative post at mid-managerial level and this is being extremely generous as Mr Bidgood has clearly demonstrated his capability of operating at senior management level and has expectations of earning much more.

However, the Board believe that whilst it would be unreasonable to expect Mr Bidgood to work full time, he is certainly capable of working approximately 6 hours a day, assuming reasonable workplace adjustments, as might be expected within the Disability Discrimination Act. 
Therefore using the figures presented by the Police Authority, assuming he works 6 hours a day for £20 per hour, this over a 5 day week equates to £600 per week, and again, assuming 48 weeks per year, brings a salary of £28,800.

On this basis assuming a police salary of £31,392, this represents a loss of earnings capacity of £2,592, which is approximately 8.3%.
This therefore places Mr Bidgood in category 1, or the lowest banding.”
16. A copy of the Medical Appeals Board report was sent to Mr Bidgood, by Capita, as an attachment to an email dated 28 November 2006. The email stated “Please find attached report for Nigel Bidgood.”  
17. On 1 February 2007, Mr Bidgood approached his MP for assistance. His MP responded on 2 February 2007 saying that he would write to Capita on Mr Bidgood’s behalf. The letter was copied to the Minister of State for the Home Office.
18. Mr Bidgood’s MP wrote to Capita on 6 February 2007 asking for details regarding Mr Bidgood’s Medical Appeals Board hearing. 
19. Capita responded on 9 February 2007, as follows:

“…His Appeal was held in London on the 13 November 2006 and the findings communicated in a report dated 28 November. Mr Bidgood wrote to us on 30 November asking for a copy of all the correspondence….

In the same letter Mr Bidgood stated that he did not accept the findings of the Board and that he may take his case to Judicial review…”  
20. The Minister of State for the Home Office wrote to Mr Bidgood’s MP. The letter, which was undated, is date stamped as having been received on 14 February 2007, and stated: 
“…Mr Bidgood has also contacted officials here regarding what avenues are open to him to challenge the decision of the board, and they have informed him accordingly….

As Mr Bidgood has mentioned in his letter, he does have an opportunity to seek permission for a Judicial Review of the appeal board decision…”   
21. The Minister of State for the Home Office wrote again to Mr Bidgood’s MP. The letter, again undated, is date stamped as being received on 22 February 2007, and stated:

“Home Office officials contacted Mr Bidgood following receipt of the email enquiries to which he refers…They also pointed out that under regulation 32 of the Police (Injury Benefit) Regulations 2006 he and the Police Authority could agree to refer the decision back to the board in light of further or fresh evidence…”
22. On 17 August 2008, Mr Bidgood applied to Sussex to implement Regulation 32(2) on the basis that fresh medical evidence was now available. The evidence being that sent to Sussex on 18 February 2008 which consisted of a report, dated 17 January 2007, from Jane Clark, a counsellor from Psychological Services. A report, dated 23/1/2007 from Mr Om Lahoti, a Consultant Orthopaedic Surgeon, and a report, dated 4 December 2007, from Dr Bhatt, an Independent Occupational Health Adviser. Jane Clark’s report concluded: 
“…My concern for Mr Bidgood is that for eleven years he has been considered unfit to work, this is now being questioned and the suggestion is that he is fit to work 30 hours a week. As far as I am aware his injuries have not improved and he still suffers the same level of pain….
If this opinion holds and he is forced back into a working environment it is my opinion that it will have an extremely negative impact on him…” 

23. Mr Om Lahoti’s report described Mr Bidgood’s symptoms and concluded:
“…Mr Bidgood stated to me that he barely manages to do up to two hours focussed work a day. In view of the range of symptoms I agree with him. On the basis of this information, which is, in my view, with state of his neck (cervical spine) his disability puts him in (sic) very severe disablement (more than 75% loss of earning) grade. However, I recommend he should undergo a structured functional assessment by Occupational Health professional to confirm this.”

24. Dr Bhatt’s report set out Mr Bidgood’s medical history since 1997 and stated:

“…In my opinion, from the above history as reported to me by Mr Bidgood and signs on examination it is clear that he is disabled to a considerable extent…

Finally to assess the level of disability experienced by Mr Bidgood, I carried out two objective functional assessments…

Finally, on the basis of the above information from Mr Bidgood and the outcome of the two structured functional assessments, I am of the opinion that Mr Bidgood’s disability arising from the cervical spine injury places him in a category which should equate to 75% or more with regards to the Police Pension Scheme Banding Awards.”  
25. On 14 September 2008, Mr Bidgood sent Sussex further medical evidence in the form of a disc showing a recent MRI scan and a report, dated 3 September 2008, from a Consultant Orthopaedic Surgeon.  

26. On 17 September 2008, Sussex responded to Mr Bidgood’s letter of 17 August 2008 saying that they did not agree to his case being referred back to the Medical Appeals Board for reconsideration.
27. On 19 September 2008, Sussex responded to Mr Bidgood’s letter of 14 September 2008 saying, again, they did not agree that the decision of the Medical Appeals Board should be referred back to them for consideration. The letter concluded:
“…Where an Appellant is dissatisfied with a decision given by the PMAB, I am advised that the Appellant has three months from the date of such decision in which to request a judicial review. That course of action is now out of time.

Whatever information comes to the Police Authority that a pensioner’s loss of earning capacity may have altered, the normal process of review is undertaken. A new review of your injury pension was thus initiated upon receipt of the fresh medical evidence submitted to the Police Authority on your behalf by the Police Federation on 18 February 2008. You have since chosen to appeal the resultant decision…”  
Submissions 
28. Mr Bidgood submits:

28.1. the effects of his qualifying injury are so serious he should be placed in the highest band on the grounds that he can not perform any type of meaningful employment;
28.2. The Chairman of the Medical Appeals Board was biased in his conduct towards him. Much of his case was about belief, credibility and integrity, which is why it was important that photos of the crash site and witness statements, which had been recorded since 1996, were considered. However, he was not allowed to produce a photo of the crash site, or to refer to the witness statements, nor was he allowed to read from them or make reference to them; 
28.3. The Chairman of the Medical Appeals Board sought to question the existence of an Injury on Duty which was awarded in 1997;
28.4. It was clear from the written judgement from the 2006 appeal that no credence has been afforded to his testimony and that of the existing highly persuasive documentary evidence from various medical experts. The submissions and representations made by Sussex during the appeal were greeted with care and respect, whereas his were brushed aside;

28.5. The Medical Appeals Board should have considered the medical report made by the Medical Referee who found in his favour in 2000. That evidence is as relevant today as it was then;
28.6. The Medical Appeals Board had refused to give him extra time to gather additional medical evidence which would have been essential in proving his case;
28.7. He had complained to Sussex that they had disclosed documents which were subjective and damaging to his credibility and should not have been forwarded to the Medical Appeals Board. The Chairman of the Medical Appeals Board refused to remove the documents and stated that a decision could be made by him on the day of the hearing whether the document should be removed. It is inappropriate for the Chairman of the Medical Appeal Board to sit in judgement of what evidence should and should not be included;

28.8. Capita did not advise him of his right to seek a Judicial Review;
28.9. No consideration was given to the after effects of the drugs he has to take on a regular basis;

28.10. The Medical Appeals Board misdirected themselves by wrongly concluding that by virtue of an absence of repeated appearances in front of his GP, there is nothing wrong with him;

28.11. The Medical Appeals Board decision to reduce his award down to the lowest banding was irrational, as Sussex themselves were not asking for this as they believed it should be Band 3. As a minimum, the Medical Appeals Board had sufficient evidence to leave the award at Band 3;

28.12. The leap from “some form of work” to then stating that they believed he could work six hours a day and earn circa £28,000 is “inordinate”, given that he had not worked for eleven years; 
28.13. The Medical Appeals Board did not take account of the enormous psychological difficulties in attempting to go back to a work environment; 

28.14. The Medical Appeals Board was not qualified to comment on his employment and earning capacity;

28.15. Although there was little contemporaneous evidence at the time of the Medical Appeals Board hearing in November 2006, evidence has since been sought which corroborates the previously held view of the experts;
28.16. Sussex will not agree to implement Regulation 32(2), despite having received fresh medical evidence from him in February 2008. 
29. Capita submits:
29.1. They offer a fair and independent service for Appellants, as contracted by the Home Office;
29.2. If either party disagree with the outcome of the appeal, and have sufficient grounds, they can apply for a Judicial Review within a reasonable timescale following the board report. Capita have had no application for a judicial review in respect of this appeal. 
30. Sussex submits:

30.1. The SMP’s report dated 15 May 2006 provides a clear and succinct summation of the rationale and evidence that he called upon in arriving at his decision. 
30.2. The requirement under Schedule 3 of the Police (Injury Benefit) Regulations 2006 is that there is a minimum income guarantee. Injury pensions are not paid for by subscription but are funded from general police funds. All officers regardless of their membership of a pension scheme are eligible to receive an injury pension as required. In order to sustain such a commitment, it is imperative that only minimum income guarantees are provided.
30.3. There is no obligation on a police authority to agree with an appellant to make a referral back to a medical authority. 

30.4. The “fresh evidence” submitted by Mr Bidgood since February 2008 has been considered and has no bearing on the assessment made by the Medical Appeal Board in 2006. Mr Bidgood appealed the February 2008 decision. His appeal was rejected on 19 February 2009 and his award remains in Band 1.  
Conclusions
31. The relevant Regulation applies where an applicant is permanently disabled as a result of an injury received without his own default in the execution of his duty. If that criterion is satisfied the decision-maker must then assess the applicant’s degree of disablement. Determining whether this is so is a question of fact for Sussex, having obtained and taken into account, the opinion of a SMP.
32. I have to decide whether the respondents to this complaint have dealt with Mr Bidgood in accordance with the relevant regulations and that the outcome is not perverse (that is to say, they have not reached a decision that no reasonable decision maker could have reached).

33.  It is not disputed that Mr Bidgood has suffered a qualifying injury. The dispute is whether the correct banding has been applied to Mr Bidgood’s degree of disablement. Mr Bidgood maintains he should be in Band 4, in other words that he is suffering from a loss of earning ability in excess of 75%. Conversely, Sussex have assessed Mr Bidgood as having a loss of earning ability of 55% (Band 3) whilst the Medical Appeals Board say his loss of earning ability is just 8.3%, placing him in the lowest band (Band 1).  
34. In June 2006, when Mr Bidgood’s loss of earning ability was reviewed, the SMP had before him Mr Bidgood’s occupational health notes and a print-out of visits Mr Bidgood had made to his GP since November 2002, the time of the previous review. The SMP noted that Mr Bidgood had made no visits to his GP in connection with his neck complaint since November 2002, he then considered the capabilities Mr Bidgood had acquired since leaving the police force, that he had chosen not to seek employment and instead made a decision to acquire a business, and reached the view that with further treatment Mr Bidgood was capable of working a four hour day in a mid-managerial role and therefore the award should be between Bands 2 and 3. He recommended, however, that the award should remain at 55% to avoid any undue hardship to Mr Bidgood. I can see nothing improper in the way that conclusion was reached. 
35. By the time of the Medical Appeals Board hearing, in November 2006, the Medical Appeals Board had before them, Mr Bidgood’s occupational health file, his GP records and a report from an Employment Consultant. Having examined Mr Bidgood, considered his, and Sussex’s, submissions and questioned both parties, the Medical Appeals Board reached the view that, whilst they accepted that Mr Bidgood had a degree of ongoing discomfort, and taking into account that it would be unreasonable to expect Mr Bidgood to work full time, he was capable, having undertaken further treatment, of working approximately 6 hours a day and therefore his earning capacity had been affected by just 8.3%, thus placing him in Band 1. Mr Bidgood contends that the decision of the Medical Appeals Board was irrational,   as Sussex themselves believed he should be placed in Band 3. That the Medical Appeals Board reached a different view to the SMP does not, in itself, mean its decision must be perverse. It is for each decision maker to reach their own view given the evidence before them. The Medical Appeals Board had the benefit of the opinion of the Consultant Neurosurgeon who examined Mr Bidgood on the day of the hearing and found no significant pathological features or any significant neurological impairment. That information was taken into account, Mr Bidgood’s medical history was considered and the type of employment open to him was discussed. Given the paucity of evidence to support the view that Mr Bidgood could only work for one hour each day, I do not regard the decision of the Medical Appeals Board as perverse.
36. Nor, for that matter, do I consider, on the basis of the evidence before me, that the Medical Appeals Board failed to carry out a proper examination of Mr Bidgood, or that their report was unfair to him or biased against him. Mr Bidgood might have disagreed with the findings, but this does not mean that the reports were biased against him. 
37. Mr Bidgood argues that the Medical Appeals Board did not take account of the psychological difficulties in attempting to go back to a work environment after eleven years. I do not doubt that the longer the absence from employment the harder the return, however, there is no evidence to suggest that, in addition to the discomfort he suffers in his neck, Mr Bidgood is in any way suffering from a psychological disorder which prevents his return to employment. 
38. Mr Bidgood contends that the Medical Appeals Board sought to question that he had suffered an injury on duty in 1997. Whilst the report suggests that the medical findings could be such that an injury on duty award was not appropriate it also goes on to state that the matter of the award will not be further considered as it had been determined and could not be taken away, and, therefore, the issue was what employment Mr Bidgood was capable of undertaking. I am satisfied that the Medical Appeals Board did not misdirect themselves.   
39. Mr Bidgood maintains that his integrity has been called into question and submits that a photo of the crash site and witness statements which had been recorded since 1996 would have allowed a different perspective. Mr Bidgood states that he was not allowed to produce this evidence at the hearing, which, he says, established his credibility. The Regulations distinguish between being eligible for an injury pension on the one hand and the level of that pension on the other. It is not the eligibility but the level of the injury pension in place that is subject to review. Thus, I cannot see that photographic evidence of the crash site was relevant to the matter in hand as an injury on duty had already been established and accepted.  
40. I do not accept Mr Bidgood’s argument that the Medical Appeals Board should have leant weight to the medical report made by the medical referee who found in his favour following his appeal in 2000. Regulation 37 provides that “the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered”. Thus, the purpose of the review is to consider the current level of loss of earnings ability, and whether there has been any change since the last review, and that requires consideration of contemporaneous medical evidence. In any event, the weight to attach to particular evidence is for the decision maker to decide.
41. Mr Bidgood submits that the Medical Appeals Board refused to give him extra time to gather additional medical evidence. I have seen nothing to support this argument. Had Mr Bidgood required further time to obtain additional evidence before the hearing it was open to him to have made that request before confirming, at the end of August 2006, that 13 November 2006 was an acceptable date for the hearing to take place. 

42. Mr Bidgood is aggrieved that certain documents were disclosed to the Medical Appeals Board, in particular the letter dated 7 May 2003. As already pointed out to Mr Bidgood, the Home Office guidelines require that the appellant’s complete occupational health file is submitted to the Medical Appeals Board. The letter in question is in connection with the appeal Mr Bidgood made against the level of his disablement as assessed on 13 December 2002. It seems to me wholly appropriate that a copy of a letter which is clearly in connection with Mr Bidgood’s history should be held on his occupational health file and also that it should be passed to the Medical Appeals Board.   
43. Mr Bidgood contends that the Medical Appeals Board was not qualified to comment on his employment and earning capacity, although I note he does not provide specific reasons as to why. The Medical Appeals Board consisted of three qualified medical professionals, two of which were Consultant Occupational Health Physicians. The role of the occupational health physician is to consider an employee’s ability, or not, to work having regard to the information provided by consultants, specialists and GPs. There is no evidence to suggest that the Medical Appeals Board was improperly constituted. 
44. Mr Bidgood complains that Capita did not advise him of his right to seek a Judicial Review. I accept that Capita could have gone further when they issued the Medical Appeals Board report to Mr Bidgood by explaining that the Medical Appeals Board decision could be challenged by way of Judicial Review. However, it is clear from the correspondence, in early 2007, between Mr Bidgood’s MP, the Minister of State for the Home Office and Capita that Mr Bidgood was already well aware that he could seek a Judicial Review, and therefore I do not consider Capita’s lack of explanation as having hindered Mr Bidgood in taking such action had he so wished.    

45. Mr Bidgood is aggrieved that Sussex will not agree to implement Regulation 32(2), despite having received fresh medical evidence from him in February 2008. Sussex contend that there is no obligation on a police authority to agree with an appellant to make a referral back to a medical authority. Regulation 32(2) is clear that referral back to the Medical Appeals Board can only be made with the agreement of both parties. In my view, however, if one party disagrees to the referral they should have reasonable grounds for doing so. 
46. Sussex contend that the fresh evidence submitted by Mr Bidgood since February 2008 has been considered and has no bearing on the assessment made by the Medical Appeals Board in 2006. It was 21 months after the Medical Appeals Board hearing, and seven months after submitting the fresh evidence, before Mr Bidgood made the request to implement Regulation 32(2). By that time the “fresh” medical evidence had already been reviewed in accordance with the normal review procedures, following which Mr Bidgood’s loss of earnings ability was once more assessed as being in Band 1. Had the outcome of the latest review been such that the assessment had altered there would be some merit to the argument that implementation of Regulation 32(2) should be further considered. However, that was not the case, and for that reason I do not find Sussex acted unreasonably in refusing to implement Regulation 32(2). 
47. For the reasons given above I do not uphold any part of Mr Bidgood’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

20 March 2009

APPENDIX

The Police Pension Regulations 1987
“A11 – Injury received in the execution of duty

(1) A reference in these Regulations to an injury received in the execution of duty by a member of the police force means an injury received in the execution of that person’s duty as a constable and, where the person concerned is an auxiliary policeman, during a period of active service as such….

B4
Policeman's injury award

(1)
This Regulation shall apply to a person who ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received without his own default in the execution of his duty (in Part V of Schedule B referred to as the "relevant injury")."

(2)
A person to whom this Regulation applies shall be entitled to a gratuity and, in addition, to an injury pension, in both cases calculated in accordance with Part V of Schedule B; but payment of an injury pension shall be subject to the provisions of paragraph 5 of the said Part V and, where the person concerned ceased to serve before becoming disabled, no payment shall be made on account of the pension in respect of any period before he became disabled.

Schedule B – Part V

“Policeman's Injury Award 
2. An injury pension shall be calculated by reference to the person's degree of disablement, his average pensionable pay and the period in years of his pensionable service, and, subject to the following paragraphs, shall be- …”
[The degree of disablement in the context of the Police Pension Scheme means the extent to which a person’s earning capacity has been affected by the relevant injury. The degree of disablement is divided into 4 bands - 25% or less (slight), 26% to 50% (minor), 51% to 75% (major) and more than 75% (severe)]  
H3. 
Further reference to medical authority

(3)
The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him for reconsideration on fresh evidence, and he shall accordingly reconsider his decision and, if necessary, issue a fresh certificate, which, subject to any further reconsideration under this paragraph or paragraph (1), shall be final.
The Police (Injury Benefit) Regulations 2006 


“31.
Appeal to board of medical referees

(1) Where a person is dissatisfied with the decision of the selected medical practitioner as set out in a report under regulation 30(6), he may, within 28 days after he has received a copy of that report, or such longer period as the police authority shall allow, and subject to and in accordance with the provisions of Schedule 6, give notice to the police authority that he appeals against that decision.
(2) In any case where within a further 28 days of that notice being received, or such longer period as the police authority may allow, that person has supplied to the police authority a statement of the grounds of his appeal, the police authority shall notify the Secretary of State accordingly, and the police authority shall refer the appeal to a board of medical referees, appointed in accordance with the arrangements approved by the Secretary of State, to decide.
(3) The decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter's.
32.
Further reference to medical authority

(2)
The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.

37.
Reassessment of Injury Pension

(1)
Subject to the provisions of this part, where an Injury Pension is payable under these Regulations, the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”   
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