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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Harold

	Scheme
	:
	Standard Life Personal Pension Plan Policy No: K2054438000 (the Plan)

	Respondent
	:
	Standard Life Assurance Ltd (Standard Life)


Subject
Mr Harold disagrees with the decision of Standard Life as Plan manager to apply a Unit Price Adjustment (UPA) of £49,255 to the portion of his Plan fund invested in their With Profits Fund (WPF) on transfer into his new employer’s final salary pension scheme, the Avon Pension Fund (APF), to purchase additional pensionable service. He also complains that Standard Life have not provided him with a satisfactory explanation to justify their calculation of the UPA amount. 
The Deputy Ombudsman’s determination and short reasons
The complaint should not be upheld because:

· In all the circumstances, it was not unreasonable for Standard Life to impose a UPA given that Mr Harold was not taking immediate retirement benefits from the Plan; and

· Standard Life have now provided explanations on a number of occasions of how the UPA came about.
DETAILED DETERMINATION

Material Facts
1. On 1 January 2007, Mr Harold became a full time employee of Bath & North East Somerset Council (the Council), having worked for them on a consultancy basis during the previous six months. By doing so, he was eligible to join the APF which has a Normal Retirement Age (NRA) of 65. The statutory regulations applying to the APF allowed Mr Harold to take early retirement benefits from age 60 without consent from the Council whilst remaining in their employment.
2. Prior to joining the APF, Mr Harold had explored, with his independent financial adviser (IFA) at the time, the option of purchasing additional pensionable service in the APF using the value of the Plan which had a Selected Retirement Date (SRD) of 24 January 2007 (i.e. his 60th birthday). His IFA informed him that such a transfer could not take place once he had purchased an annuity with his Plan fund or taken retirement income from it whilst deferring the annuity purchase.      

3. Standard Life advised Mr Harold that the Plan retirement value (i.e. the Plan fund without a UPA) would be available to him in the following circumstances:

· If an immediate annuity was purchased at or after SRD with Standard Life or another insurance company on the open market and Standard Life paid the tax-free lump sum;
· If a transfer to income drawdown was effected at or after SRD where Standard Life paid the tax-free lump sum and the remaining monies were fully designated for drawdown.
On the other hand, a Plan transfer value (i.e. the Plan fund value reduced by a UPA) would be paid in the following situation:

· Transfers to other pension plans where retirement benefits were not taken immediately. 
4. Mr Harold decided to proceed with a transfer from the Plan to the APF in the full knowledge that a UPA would be applied to part of his Plan fund, on the basis that he could challenge this position later. He therefore signed a form entitled “Declaration and confirmation for transfers from Standard Life” on 5 December 2007, which included the following paragraphs applicable to WPF policyholders only:
“I….understand and accept that by transferring my pension plans listed above that I:
· Will lose the benefit of any recent good investment returns that are not yet allowed for in my payout value and any benefits of future smoothing of investment returns.

· Will lose the potential to share in any future distribution of the Inherited Estate made to plans when they leave.

· May be giving up valuable with profits guarantees.”  
5. Mr Harold instructed Standard Life to complete the Plan transfer on the SRD but they   settled it early on 16 January 2007.    

6. A pensionable service credit of 37 years 54 days was secured for Mr Harold in the APF with the Plan transfer value available to him of £481,468. A UPA of £49,255 had been applied to the Plan retirement value of £530,723.
7. Following the transfer, Mr Harold took up the matter of the UPA with Standard Life. He questioned the fairness of both the calculation of his transfer value (and UPA) and imposition of the UPA. During a lengthy exchange of correspondence, the following facts emerged:
· On ending a With Profits investment, a planholder would receive a “fair payout” which broadly reflected a plan’s share in the value of the underlying With Profits assets and which may be adjusted further to reach the actual amount released as a transfer value. Where the “fair payout” is higher than the face value of a plan based on the fund’s unit price, then a final bonus may be paid to make up the difference. Where the transfer value is lower than the face value of a plan, then a UPA may be applied to bring the face value of the plan into line with the value of its share of the underlying assets;
· Bonuses and UPAs are calculated by reference to bonus (or “pool”) years, which run from 16 November to 15 November. When determining a bonus or UPA, Standard Life will look at the total investment made by all planholders in each pool year and compare the growth on the asset share of that pool of investments against the growth in the unit price for the units allocated in the pool year. Units may carry a guarantee as to the rate at which their price increases. If a bonus is to be applied (because the growth in unit prices has been exceeded by growth in the underlying assets) then that will be expressed as a percentage of the growth given on the unit price and all planholders with investments in the same pool year will receive the same percentage. In the same way, if a UPA is to be applied (because the growth in unit prices has been exceeded by growth in the underlying assets) the planholders will potentially have a UPA applied, again expressed as a percentage of the growth given on the unit price;
· In addition to regular contributions, Mr Harold made two significant payments into the Plan, in March 2001 and April 2002. These have had an impact because they were invested during bonus years in which there was a significant fall in the value of the underlying assets due to a fall in the FTSE100. The price of units in the fund has since grown. As a result, the differential between the unit value and the value of the Plan’s share in the underlying assets (the transfer value) for those pool years led to a larger UPA being applied; and
· Standard Life explained again to Mr Harold that any guarantee attaching to the Plan in relation to unit prices could not apply because the way in which Mr Harold took benefits from the Plan was not in line with the Plan’s terms. Mr Harold’s securing additional years’ pensionable service in the APF was not the same as buying an annuity immediately on vesting of the Plan. As a result, Standard Life exercised its right to adjust the price of the units, as it is allowed to do under the terms of the Plan, and in line with its policy in place at the time. 
Mr Harold’s position
Application of UPA

8. The rationale behind the Plan transfer was to secure  an “added years annuity”  at the Plan’s SRD in the APF, fixed formulaically in relation to his salary, from which pension income could be paid either immediately or from a future date of his choosing (up to his 75th birthday) in accordance with APF rules. 
9. If such a transfer was carried out on the Plan’s SRD, in his view, it was not an investment decision on his part because: (a) he would no longer have any control over how his transferred-in fund was invested and (b) the amount of his APF pension would not be dependent on the future investment performance of this fund. 
10. His interpretation of Plan provision 6(11)(f) (see the Appendix for full details) is that for a transfer from the Plan, a UPA should be applied on a discretionary rather than mandatory basis by Standard Life to the portion of the Plan fund invested in the WPF. 
11. The remaining WPF policyholders have not been disadvantaged through his transfer and have therefore benefited unfairly at his expense from the application of a UPA. He therefore feels that he should have been entitled to the Plan retirement value irrespective of when his APF pension is eventually paid. 
12. The option of receiving an early APF retirement pension immediately after the “added years” purchase on his 60th birthday, whilst remaining in the employment of the Council, had been available to him. The Council has confirmed this position to be correct. 
13. Plan provision 14(3) (reproduced in the Appendix) states that an annuity could be purchased only from either Standard Life or another insurance company. It does not explicitly stipulate that a pension provider other than an insurance company could also be used for this purpose. 
14. It was only in November 2008 that Standard Life confirmed, during the investigation into Mr Harold’s complaint, that “if Mr Harold had exercised an Open Market Option, where Standard Life paid the pension commencement lump sum and the remaining fund was sent to APF, Standard Life would have paid the retirement value of the plan.” Mr Harold says that:
“As a result, I continued to believe that the only way I could avoid a UPA was to transfer on my SRD as I had requested because it had always been the Standard Life position that a UPA may be applied on “any date other than the SRD”.
Lack of that option placed me in a “catch 22” situation regarding a UPA. If I did not continue to vest benefit in APF, I would miss the SRD, and be likely to attract UPA on vesting on a date other than SRD, and possibly achieve a lesser benefit in APF due to age. On the other hand Standard Life maintained a UPA was unavoidable if the money were to be vested in APF by “transfer”.  
15. Consequently, he feels that Standard Life had been obliged to bring this option to his attention at the time of the Plan transfer so that he could make an informed decision, particularly since they knew how strongly he felt the application of a UPA to be unfair in his case. If they had done so, he says that he would then most likely have made the right decision by taking a minimal tax-free cash sum and a larger immediate early retirement residual pension from the APF. 
16. He believes that the remaining WPF policyholders would not be disadvantaged if this position was corrected retrospectively now.  

Calculation of UPA

17. The method used by Standard Life to calculate the UPA is neither transparent nor fair in relation to his investment and the underlying asset values. Their failure to provide him with a satisfactory explanation as to how the UPA was calculated and also full details of the underlying asset values is unacceptable from both a contractual and regulatory standpoint. 
18. Mr Harold asserts that:

“…..it is my belief that the assets at the start of the “pooling year” (15/11/00) were significantly higher than at the inception of my PPP (23/3/01) when the initial and major portion of my investment was made. 
The unrepresentative policy resulted in an immediate liability to significant “transfer UPA” on “day one” of my investment. The SL with profits fund therefore benefits unfairly in these circumstances and at my cost by this method of calculation. I only now appreciate that investing at any other time than the start of the pooling year was not to my advantage. This was not pointed out at the time and indeed I did not expect to be exposed to potential investment losses due to significant known falls in the market that had already occurred in the previous four months from Nov 00 to March 01. It seems to me that the “pooling year” system works effectively for smoothed unit values, but cannot be fair, to both those transferring out and those remaining within with profits, unless underlying asset values remain level over the period of investment. Such a situation is not reality. Calculating UPA based on underlying asset values over the actual period of investment is fair in all circumstances…”

Standard Life’s position
Application of UPA

19. The Plan provisions show the conditions under which Standard Life may apply a UPA on investments in the WPF to protect the remaining WPF policyholders.        

20. The objective of the UPA is to prevent WPF policyholders from deciding to time their disinvestment to take advantage of the “smoothing” process of the WPF where   investment markets have fallen sharply and Standard Life are only gradually lowering their final/terminal bonuses (to reflect the substantially reduced investment returns available) and thus take a far greater share of the WPF than their underlying assets should give.   

21. WPF policyholders who remain invested in the WPF will, when they leave, have payouts that reflect the current value of their investment, future investment returns and any smoothing and guarantees applying at that time. Those who switch to alternative investments will, similarly, have future payouts that reflect the current value of their investments (i.e. the transfer value) and future investment returns. 

22. In order to be fair to all WPF policyholders and to comply with regulatory requirements, they must apply strict limits on the circumstances under which they will pay more than the value of a policyholder’s underlying asset share of the WPF after smoothing.
23. Standard Life introduced UPAs in September 2002. They had informed Mr Harold’s IFA in March 2003 that it was their practice at that time not to apply a UPA to investments in their WPF used to purchase an annuity at any retirement date, i.e. early, normal or late. It has been their policy since 29 January 2008 to pay the retirement value regardless of whether it is being used for annuity purchase, income drawdown or transfer, providing the event occurred on or after the policyholder’s SRD. They did not make the change earlier because the difference between the transfer and retirement values had been much larger, costing the WPF more, which would have been unfair to the remaining WPF policyholders.
Conclusions
24. The intended Plan vesting date was Mr Harold’s SRD. Under Provision 14, Standard Life was required to purchase an immediate annuity (with or without tax-free cash) or to facilitate a transfer to another insurance company, for the purpose of purchasing an immediate annuity with that other company (the “open market option”) using the Plan retirement value.

25. What Mr Harold did was not provided for under Provision 14. However, Standard Life was prepared to make a transfer of the Plan proceeds to the APF. Provision 15 allows for transfers to trustees or managers of another scheme, and Provision 6(11)(f) allows Standard Life to adjust at their discretion the proceeds of WPF units in the case of a transfer under Provision 15. But Standard Life would have had to have exercised their right to adjust unit prices reasonably.
26. Mr Harold says that Standard Life should have informed him at the time of the Plan transfer that a UPA would not have been applied to his Plan fund if he had exercised the open market option, with Standard Life paying the tax-free lump sum and the balance of the fund being passed to APF. However, Standard Life did tell Mr Harold that a UPA would apply if there was a transfer to another plan and retirement benefits were not taken immediately. It was not Standard Life’s role to provide advice to Mr Harold on his options. I am satisfied they had provided sufficient information for Mr Harold and his IFA to consider the possibility and implications of receiving his APF pension early before deciding to purchase a deferred APF “added years annuity”. And knowing that the APF permitted that option, Mr Harold could readily have sought clarification from Standard Life in this regard.
27. The main purpose of the Plan was to provide retirement benefits at SRD. The point of smoothing during the lifetime of the Plan was to allow Mr Harold the comfort of a return that did not fluctuate wildly as it built towards its maturity. Although the smoothing process is not designed to hold back profits or rightfully earned investment returns, that meant at SRD the face value (or unit value) of the Plan may be more or less than its underlying asset share. That is an inevitable consequence of the smoothing of returns which is the main feature of with profits policies (and was presumably regarded as attractive when Mr Harold’s investment decision was originally made). 
28. With Profits arrangements are not entirely straightforward, and the mechanism for calculating any bonus or UPA is hardly a model of clarity. Given the complexities, Standard Life’s explanation of their approach to Mr Harold’s transfer request cannot be said to be unreasonable. They had to draw the line somewhere in order to be fair to all investors in the With Profits fund and decided to allow investors access to the full retirement value of their plans where it could be demonstrated that retirement benefits were being taken. Their policy was relaxed somewhat in 2008 but they have explained the reasons for that.
29. Mr Harold is right to say that, taking his transfer in isolation, it makes no difference to the other policyholders whether he draws his pension or transfers and does not do so. But Standard Life could reasonably take into account the behavioural consequences if policyholders could transfer their benefits at any time of their choosing when the underlying policy value is less than the face value: many more might decide to transfer and reinvest if they knew they could take more than the underlying value by doing so. That concern is clearly less if the difference between transfer and retirement values is small, hence Standard Life’s approach since January 2008.
30.  Standard Life are required to set their bonuses by following a set of principles in a document called the “Principles and Practices of Financial Management” (PPFM) with a view to the prudent management of the company, treating customers fairly, meeting existing benefits and guarantees and ensuring that they satisfy all legal and regulatory requirements. Their explanation for applying a UPA to Mr Harold’s transfer value is that they have to maintain a strong financial position in order to ensure good returns for policyholders both now and in the future. In my view, this approach seems reasonable, particularly in times of economic uncertainty.  

31. Mr Harold’s transfer value was particularly affected by the timing of his large contributions to the Plan and he considers this to be unfair. It is not unusual, in the interests of fairness, for investors in With Profits funds to be pooled with other investors who enter the fund around the same time. Standard Life have chosen to pool investments within bonus years. It is unfortunate that Mr Harold’s largest contributions were made in a bonus year that coincided with a fall in the returns on the underlying investments which in turn led to a significant UPA being applied. But, he has not been treated any differently to other people investing in the fund during those years. All planholders would be subject to the same UPA percentage, regardless of the point at which they made their investment. And ultimately, Mr Harold was aware, on making his decision to transfer, that the UPA would apply, and went ahead in any event.
32. On numerous occasions, Standard Life supplied explanations to Mr Harold as to how the UPA had arisen. Mr Harold may not be satisfied with the application of the UPA but, in my view, Standard Life have provided adequate information and explanation to support their decision to apply the UPA and to show how it arose. 
33. I am unable to uphold Mr Harold’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

24 September 2009

APPENDIX
RELEVANT PROVISIONS FOR THE PLAN (ORDINARY BENEFITS)
1. Definitions

“Vesting Date” means the date on which we use all or part of your Policy Proceeds to provide your pension (and other benefits).

“Intended Vesting Date” means the date on which you will reach the age shown in the policy schedule as your selected Pension Age.

6. Unit Prices 

(11) In order to ensure fairness and equity between policyholders remaining in and policyholders leaving a with profits fund, we can adjust the Unit Price of units of a with profits fund where those units are:  
(f) cancelled to transfer the proceeds to another policy or scheme under Provision 15 (Transferring the Policy Proceeds)
14. Benefits from your Vesting Date 
(2) On your Vesting Date, we will cancel all your units and use the Policy Proceeds in accordance with the Rules to buy an annuity payable to you. You can however ask us to use part of your Policy Proceeds to:

(a) pay a lump sum;

(b) buy an annuity payable to a Dependant or Dependants on your death (or at the end of a period during which your pension is guaranteed to continue even if you die);

but only up to the limits allowed by the Rules.

(3) We will buy any annuity from Standard Life or from another Insurance Company chosen by you. The annuities can be bought on any terms which are available from us or the other Insurance Company and which are allowed under the Rules. 
15. Transferring the Policy Proceeds

(1) As long as you can do so under the Rules, you can ask us to transfer the Policy Proceeds to the trustees or managers of another scheme. You must make your request in writing in accordance with the Rules.
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