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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr T I Jones

	Scheme
	:
	Teachers’ Pension Scheme (TPS)

	Respondents
	:
	Department for Children, Schools and Families (DCSF)
Teachers’ Pensions (TP)


Subject
Mr Jones says that his application for ill-health benefits has been unreasonably refused.  

The Deputy Ombudsman’s determination and short reasons

The complaint should be upheld against DCSF only, because they did not have before them all relevant factors, leading to a flawed decision in their consideration of Mr Jones’ application for ill-health benefits.   

DETAILED DETERMINATION

Material Facts
1. Mr Jones was born on 16 March 1956.
2. At the time of his application for ill–health benefits, Mr Jones was teaching Resistant Materials Technology (woodwork) at a high school in Anglesey. 

3. In July 2005, Mr Jones underwent an arthroscopy which identified osteoarthritis in his right knee. Following the operation he developed symptoms which were later diagnosed as Polymyalgia. Mr Jones did not return to work. 
4. On 15 December 2006, Mr Jones applied to TP for ill-health benefits to be paid to him. Part C of the form was completed by Professor Maddison, Mr Jones’ Consultant Rheumatologist. There are 10 questions to be completed in Part C which include diagnosis, relevant past medical history, date of onset of present illness, present condition, objective findings, the impact of the illness on the physical and mental capability to fulfil the duties of a teacher, treatment and whether all treatment options have been exhausted. Professor Maddison wrote on the form “Please see attached Medical Report dated 14.12.06.” He did not complete any of the questions. 
5. Part D of the form was completed by the employer’s occupational health adviser, Dr Owen, who confirmed that he had consultations with Mr Walker on 13 January, 16 March, 6 June, 4 August and 14 November 2006. The occupational health adviser was asked: “How does this medical condition affect the applicant’s ability to teach?” he answered, “He has constant tiredness, lethargy, impaired stamina, continuous aches and pains in most joints and muscles. Due to these symptoms Mr Jones is unable to continue as a woodwork (Resistant Materials Technology) teacher.” 
6. Professor Maddison’s report, dated 14 December 2006, concluded:    
“During the Spring of 2005, Mr Jones had a recurrence of “mechanical” pain in his right knee, a site of a previous injury. In July 2005, he had an arthroscopy which demonstrated disruption of the anterior cruciate ligaments as well as changes of osteoarthritis. This knee has been quite a serious problem every (sic) since and restricts his mobility considerably. Whether or not there will be further intervention with this joint, has not yet been decided.

Following the arthroscopy he developed a severe illness…Laboratory investigations showed a modest acute phase response but the precise cause of this illness remained obscure and a working diagnosis of “polymyalgia of uncertain cause” was given.
Since then he has continued to improve but he is still disabled by severe musculoskeletal stiffness particularly affecting his neck and shoulder girdle in the mornings and “mechanical” problem (sic) in his right knee. He is no longer on Prednisolone and takes Brufen as required…
In my view, I do not feel that Mr Jones is capable of performing his current work as a Woodwork Teacher….Although the serious state of affairs in October 2005 has improved considerably, he remains significantly disabled and I would see this as a long-term problem. Therefore, from a medical point of view, I consider him permanently incapacitated and unable to perform his job up to the age of sixty.”
7. Mr Jones’ application was considered by DCSF, as managers of the Scheme, who referred the application to their Medical Advisers, for them to make a recommendation on whether Mr Jones had become permanently incapacitated as defined within the relevant Regulations. Dr Chapman, a DCSF Medical Adviser considered Mr Jones’ application and recommended that he should not be regarded as permanently incapacitated.  She noted that:

“The medical evidence consists of reports from the Consultant Rheumatologist and the Occupational Physician.
At present the applicant is unfit for any form of teaching due to symptoms of fatigue and musculoskeletal stiffness affecting his neck and shoulder girdle in the morning. These symptoms are slowly improving. In addition he has a mechanical problem affecting his right knee, further treatment for this has still to be decided.

There is no evidence to suggest that his current symptoms will persist for another ten years and prevent a return to teaching duties, full-time or part-time at any teaching establishment.…”
8. On 4 January 2007, TP sent Mr Jones a copy of the Medical Adviser’s recommendation and informed him that “On the present medical evidence, as recommended by its Medical Advisers the DfES is unable to accept your application for ill health benefits.” The letter informed Mr Jones of his right to appeal under the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 (IDRP).
9. On 23 February 2007, Mrs Jones, on Mr Jones’ behalf, submitted an appeal against DCSF’s decision not to award her husband ill-health benefits on the grounds that Dr Chapman had disregarded the medical advice given my Professor Maddison and Dr Owen. 
10. Dr MacCarthy, a DCSF Medical Adviser, was asked to advise on Mr Jones’ appeal. His report, dated 6 March 2007, concluded:
“…Mr Jones has osteoarthritis of the right knee. The definitive treatment is joint replacement which is generally deferred as late as possible because of the limited lifespan of artificial joints. However if his discomfort and impaired mobility is so severe that it is precluding work I would expect he may well be offered a joint replacement and I would not accept that he would permanently be incapable of teaching work on this account. 
With regard to the polymyalgia this is purely a descriptive term and as Professor Maddison points out there appears to be no specific diagnosis. Mr Jones is currently on symptomatic treatment (with anti-inflammatory medication). There is no indication that the polymyalgia is causing any joint damage. The cause of his fatigue is not clear. No comment is made about what the future medical management plan is and no rationale is given to explain why Mr Jones’ condition should be permanent despite his trend towards an improvement.
In summary Mr Jones has clearly been very ill and remains unfit for teaching. However, there appears to be no rationale to support a conclusion his incapacity will be permanent – i.e. for the next 10 years or more.”

11. Mr Jones approached the Pensions Advisory Service (TPAS) for assistance who, on 17 June 2007, wrote to DCSF seeking clarification of their decision. The TPAS adviser asks the following questions in his letter:

11.1. Is the Department querying the opinion of Professor Maddison?

11.2. Do the Department’s Medical Advisers have the required specialist qualification to query the opinion of Professor Maddison?
11.3. Does the Department consider Professor Maddison’s opinion being one which relates to his own area of expertise?

11.4. Would the Department see it as prudent to approach Professor Maddison who provided his medical opinion on Mr Jones before making a final decision on Mr Jones’ ill health early retirement?
12. DCSF responded on 16 July 2007 as follows:
“…I should say from the outset that for ill-health benefits to be granted the Department’s medical advisers must be satisfied, from the medical evidence presented, that there is the presence of an illness or disability which, despite receiving the appropriate treatment, renders the applicant permanently incapacitated for any form of teaching, full or part-time, up to the scheme’s normal retirement age (60 in Mr Jones’ case).
The assessment undertaken by the medical advisers will include a scrutiny of the individual application and the medical evidence provided by the applicant. If the medical adviser feels it necessary to seek clarification or information from the specialist they will refer the case back to the Department with this view. The Department will then make a decision. There are only two recommendations the Department’s medical advisers can make,  either to accept or not accept the application. If the medical adviser considers there is insufficient evidence to give an indication of permanent incapacity, then the recommendation must be that the application should not be accepted. In either case the medical adviser will provide reasons for reaching their conclusions. ….

…I have asked ATOS medical advisers to comment on the points you have raised. In particular, Dr G Ewen, Pensions Medical manager, and the lead consultant occupational physician, Dr N McElearney FFOM, have considered your letter and have also taken into account the original rejection by Dr D Chapman and the subsequent rejection of the appeal by Dr J MacCarthy, and they have made comments…
Referring initially to the comments made by Professor Maddison in his report dated 14 December 2006…

Dr Ewen goes on to say “It is always the position of the medical advisers to the Department of Children, Schools and Families (DCSF) to afford respect to and consideration of the opinions of experts in the field. However, that does not remove an expectation that the expert opinion is presented in a reasoned way and having regard to the evidence base. In this case there is uncertainty about the diagnosis and there had been considerable improvement. It had not been explained why against these features, it is held that the applicant will remain so disabled that he will not be able to return to his job within the 9 year period to age 60 years. It is not unreasonable to expect experts in the field to provide reasons for their opinions. …

DCSF medical advisers are occupational physicians and consultant occupational physicians, who have all the requisite qualifications, experience and additional training to advise the Secretary of State on medical issues which arise in applications for ill-health retirement for the Teachers’ Pension Scheme. Whilst they would not in any way claim to be in a position to query the opinion of Professor Maddison on clinical matters relating to his speciality of rheumatology and rehabilitation, apart from having an expectation of a reasoned evidence based opinion, where the opinion of the clinical is on the subject of eligibility for a teachers pension and thus the interpretation of Regulations against the particular features of an applicant condition, it is not unreasonable to expect the DCSF medical adviser to have the expert knowledge as it pertains to the TPS.  Professor Maddison has not expressed an opinion in a way that would fulfil the requirements of the requisite Regulation in the 1997 Regulations. …”
13. On 6 September 2007, Mr Jones’ TPAS adviser, wrote again to DCSF. In his letter the TPAS adviser said: 
“You state the appeal should include any additional medical evidence which would have been available at the point of his original application. This requirement is not now relevant, as the medical evidence would have been available if the Department had indeed made attempts to elicit it in the correct format. It is obvious the medical evidence existed just not in the format required by the TPS. I suggest the Department and/or the Department’s medical advisers make contact with Professor Maddison accordingly”.   
14. On 8 October 2007, DCSF responded to TPAS’ letter of 6 September 2007 saying that it is the responsibility of the applicant to provide the evidence necessary to show they meet the ill-health criteria under the TPS. Similarly, where there is a need for further information it is the responsibility of the applicant to obtain this and therefore DCSF would not consider contacting Professor Maddison. 
15. On 6 December 2007, TPAS, on behalf of Mr Jones, appealed again to DCSF. The letter confirmed that it had not been possible to obtain further medical evidence from the relevant medical professionals. Submitted with the appeal was a letter dated 1 October 2007 from Dr Owen, the employer’s occupational health adviser, who reported that Mr Jones had had an operation on his right knee which had helped to stabilise the joint, but that his other symptoms had remained much the same and that he was unfit to continue in his present employment as a teacher of woodwork. 

16. Mr Jones’ appeal was considered by Dr McKenzie, a DCSF Medical Adviser, who concluded on 17 December 2007:

“The opinion from the Occupational Physician relates to the applicant’s fitness for work as a teacher of Woodwork, whereas the criteria for eligibility for an ill health retirement pension from the Teachers’ Pension Scheme require an applicant to be unfit for all forms of teaching, part time or full time, at any establishment.

As there has been no medical evidence to demonstrate the permanence of his incapacity, the original decision to reject his application is correct. The appeal is not upheld.” 
Submissions   
17. Mr Jones submits:
17.1. DCSF’s medical advisers have refused to accept the medical diagnosis of one of the leading and most qualified Rheumatology Consultants in the UK;  

17.2. the medical advisers told DCSF there was no diagnosis when there clearly was a diagnosis;
17.3. the medical advisers have dismissed Professor Maddison’s report on the grounds that he is not a specialist Occupational Physician.
17.4. DCSF have based their refusal on the permanency of his illness, a trend for improvement and there being no future medical management plan. It has been shown that the illness is deemed to be permanent, subsequent reports say there is no improvement in his condition and the only possible medical management plan for his condition was included in the evidence;
17.5. the Occupational Physician, his Consultants, his GP and his former employer have all seen Professor Maddison’s report and have all said that his ill-health application should not have been turned down. 
18. DCSF submit:

18.1. that is was correct to reject the Stage 2 appeal. The decision was made in the light of the further consideration of the medical evidence by a third medical adviser;  
18.2. the wording Professor Maddison used in his concluding comments expresses his view on Mr Jones’ capability of performing his pre-existing role. This is not the same as saying Mr Jones met the incapacity criteria under the Regulations that govern the TPS. The Regulations require that the applicant is permanently incapacitated for all forms of teaching, either full or part time, and this includes within their original establishment or in another school. There is no conflict between the opinion of Professor Maddison and the DCSF medical adviser. Professor Maddison has simply addressed a different question; 
18.3. there was nothing to prevent Professor Maddison from providing an opinion on the subject, but it was not perverse for DCSF to choose the opinion of one medical professional (DCSF’s medical adviser) over another (Professor Maddison) where it is clear that the former is applying correct criteria and the latter is not;
18.4. DCSF was satisfied that Professor Maddison had already provided answers to all of the questions asked of the medical practitioner on Form 20 (Application for Ill Health retirement Benefits). Therefore, where the DCSF’s medical advisers stated that the evidence does not support the conclusion that the incapacity criteria have been met they are not expressing a belief that further evidence exists. The TPAS adviser has confirmed that the relevant medical professionals have been contacted but that it has not been possible to obtain further medical evidence. This confirmed the DCSF’s view that all available medical evidence was provided and had been considered; 
18.5. where it is necessary or appropriate DCSF will seek clarification on an issue of uncertainty. In Mr Jones’ case the DCSF medical advisers had made it clear that the recommendation to reject Mr Jones’ application was on the grounds that insufficient evidence had been provided for them to recommend acceptance of the application. The medical adviser had made it clear that what was missing was information from Professor Maddison which had caused him to form the opinion that Mr Jones was incapacitated for part-time or full-time teaching.  
Conclusions
19. The test for incapacity under the Regulations is whether the applicant is unable to serve as a teacher due to illness or injury, despite appropriate medical treatment, and is likely permanently to be so. DCSF’s task was therefore to decide whether, as a matter of fact, based on available evidence including the advice of their Medical Advisers, Mr Jones met these criteria.

20. In reaching a decision, DCSF must ask the right questions, construe the Regulations correctly and only take into account relevant matters. DCSF should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.
21. DCSF sought advice on Mr Jones’ state of health from their Medical Advisers, who had before them medical evidence from the employer’s occupational health physician, Dr Owen, and Mr Jones’ specialist, Professor Maddison. Both physicians were of the opinion that Mr Jones could no longer undertake his normal teaching duties. Dr Owen did not give an opinion as to permanence, Professor Maddison, however, quite clearly stated that “…from a medical point of view, I consider him permanently incapacitated and unable to perform his job up to the age of sixty”. The DCSF Medical Adviser however took the view that there was no evidence to suggest that Mr Jones’ current symptoms would persist for another ten years and prevent a return to teaching duties, full-time or part-time at any teaching establishment. The same view was taken by the Medical Advisers at the subsequent reviews of Mr Jones’ case.
22. It seems to me that DCSF, and their medical advisers, simply accepted without question that, because Professor Maddison had not provided reasons for his belief that Mr Jones would permanently be unable to return to his previous post, and also that he had not expressed an opinion as to Mr Jones’ capability for any form of teaching, be that part-time or full-time, then Mr Jones did not meet the criteria for ill-health benefits. In my view, at the time DCSF first considered Mr Jones’ application they should have taken the opportunity then to refer back to Professor Maddison to obtain appropriate clarification. 
23. Dr Ewen when questioned on this point is quoted in the letter of 16 July 2007 as saying “It is not unreasonable to expect experts in the field to provide reasons for their opinions” and “it is not unreasonable to expect the DCSF medical adviser to have the expert knowledge as it pertains to the TPS”. I do not disagree with the view that one would expect an expert to provide reasons for their opinions but equally I would have expected the DCSF medical adviser to have recognised that the correct questions pertaining to the Regulations had not yet been put to Professor Maddison and have advised DCSF to do so accordingly. 

24. DCSF contend that there is no conflict between the opinion of Professor Maddison and their medical advisers. They say that Professor Maddison has simply addressed a different question. However, it is by no means clear that Professor Maddison was addressing a different question; rather his opinion only went so far as considering Mr Jones’ capability to do his previous job rather than his capability to undertake all forms of teaching, and whether that be full or part-time and in any educational establishment.
25. DCSF say they were satisfied that they had received all the available evidence and they had no reason to believe that further evidence existed. They comment that Professor Maddison had provided answers to the questions in Form 20. But that is not the issue here. Whilst I agree that Professor Maddison, in his report of the 14 December 2006, would seem to have addressed all the questions asked of him, the issue is whether the opinion that he had expressed reasonably required clarification before DCSF were in a position to reach a properly informed decision. 
26. DCSF submit that, where there is a need for further information, it is the responsibility of the applicant to obtain this. I do not agree that the onus lies entirely with a scheme member. DCSF are faced with reaching a decision on the application and have a responsibility to ensure they have sufficient evidence to enable them to reach that decision. The member should provide all available medical evidence from his own doctor/consultant(s) with his application. If that medical evidence is inconclusive, such that the DCSF medical adviser is unable to judge what weight to attach to it, then it seems to me entirely reasonable that DCSF should obtain any requisite clarification, rather than in effect ignore it. Whilst it is true that it is for the decision maker to decide what weight to attach to evidence, and that is not something with which I should interfere, that is not the case here. Specialist medical evidence supporting Mr Jones’ application has been disregarded because the basis upon which the conclusion was founded was unclear. Without therefore having properly taken into account specialist medical opinion, any independent medical adviser’s recommendations would be unsound, leading to a flawed decision. In my judgement that is what has happened with Mr Jones’ application and I am therefore remitting the matter to DCSF for fresh consideration having taken into account the matters I have raised above. 
Directions   
27. Within 56 days of the date of this Determination DCSF shall reconsider Mr Jones’ application, including those issues identified above, and issue a further reasoned decision to Mr Jones.
CHARLIE GORDON

Deputy Pensions Ombudsman

25 November 2008

APPENDIX

REGULATIONS

A teacher’s entitlement to ill health benefits is governed by the Teachers’ Pensions Regulations 1997 (the Regulations).

“Regulation E4 of the Regulations provides as follows:

“Entitlement to payment of retirement benefits

“(1) Subject to regulation E33(2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

………

(4) In Case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D [compensation for redundancy and premature retirement]…..

“Incapacitated” is defined in the Regulations as follows:

“A person is incapacitated -

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so….”

Regulation E4(8) provides,

“In Case C the entitlement takes effect –

(a) (refers to members in excluded employment) and

(b) in any other case, as soon as the person falls within the Case…

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.”
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