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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr A Bailey

	Scheme
	Fresenius Health Care Group Pension Scheme (the Scheme)

	Respondents
	Trustees of the Fresenius Health Care Group Pension Scheme (the Trustees)


Subject

Mr Bailey says: 
· the Trustees failed to adhere to a binding promise to pay him £12,308 p.a. on retirement in respect of his deferred pension;
· the Trustees failed to keep proper records of the Scheme and its undertakings; and
· The Trustees misdirected themselves and acted inappropriately when considering his complaint under stage two of the internal dispute resolution procedure (IDRP).
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustees because:

· there was no such binding promise;
· although Mr Bailey was issued an incorrect pension quotation in 2007, reference to the Trustees by the Administrator quickly ascertained the correct position;

· the IDRP was correctly conducted.

DETAILED DETERMINATION

Material Facts

1. Mr Bailey was a member of the Scheme from 1 November 1988 until 10 December 1991. On leaving service, he was granted a deferred pension payable from 14 June 2009, his normal retirement date (NRD) under the Scheme. This was increased with the agreement of Fresnius Healthcare (the Company) and the Trustees at a cost of £9,330 in exchange for a similar reduction in his severance payment. 
2. This arrangement followed discussions at the time he left, which included a letter dated 13 January 1992 from Fresenius, which said “…a payment of about £10,000 into the pension scheme would give you a pension of about £12,000 per annum at age 65, subject to various caveats.”
3. The Scheme’s then administrators wrote to Mr Bailey on 19 February 1992 enclosing a Preserved Pension Certificate detailing his entitlement together with a set of explanatory notes. The covering letter stated:
“Following your withdrawal from the above Fund on 10th December 1991, I am enclosing a Preserved Pension Certificate which provides details of your pension entitlement at age 65.

With the agreement of the Company and the Trustees, your benefits have been increased, and the sum of £9,330 has been applied to make this increase.

Your normal scheme deferred pension calculated at the date of your leaving service would normally be £2,466.67 and this would increase to £6,043.48 p.a. on your retirement at age 65. As a result of the extra funds being made available these figures are increased to a pension of £5,200 now which will increase to £12,308 on your retirement at age 65…”
The Preserved Pension Certificate stated:


“The following are your retirement benefits calculated at your date of leaving. Any increases to benefits before and after retirement are explained in the attached notes.








Your pension

1) Revalued Guaranteed Minimum Pension

£  1,187,16

2) Basic Pension (including increases at 5% p.a.





compound – see notes)

£11,120.84

Total Pension per annum



£12,308.00”
The Explanatory Notes stated that:

“(A)…The revalued GMP is your basic GMP at the date of leaving increased at 7½% per annum for each complete year from the date of leaving to the date of retirement.

(B) Part of your basic pension (item 2) is subject to increases of 5% per annum, or the increase in prices if lower, for each complete year from the date of leaving to the date of retirement.”
4. On 2 February 2004 Mr Bailey wrote to the administrators asking the following questions (amongst others) about his deferred pension:

“•
Is the revalued GMP subject to indexation after retirement and, if [so] at what rate?

•
The basic pension provides for a 5% increase, or the increase in prices each year to retirement, will this indexation continue to be based on RPI, or the new, lower CPI?

•
A sum of £12,308 p.a. is quoted as the annual pension on 14/06/2009; will this still be the figure payable?”
5. The administrators responded on 13 April. With regard to increases on the Scheme pension they confirmed that these were based on the RPI, but could not predict whether this would always be the case. They said that they were unable to say what his benefit would be at his NRD as they did not provide future retirement projections and were unable to predict what increases would be applied to his preserved benefits.
6. In June 2004, Mr Bailey requested an early retirement quotation effective from 1 July 2004 and was given an indicative value of £6,157.56 p.a. by the administrators. 
7. On 24 November 2006 the Trustees wrote to Mr Bailey offering him a cash incentive to transfer his deferred benefits from the Scheme. Attached to the paperwork was a document headed “Preserved Statement of Benefits as at 31 December 1991” and a breakdown of his deferred pension as follows:
	
	
	£
	

	1.
	A Pension at date of leaving:
	 5,200.00 
	per annum

	
	The following elements of the Pension at date of leaving will be subject to increases:
	
	

	
	i) the Guaranteed Minimum Pension currently
	357.24
	per annum

	
	ii) The revalueing [sic] pension in excess of the Guaranteed Minimum Pension currently:
	2,176.09
	per annum

	
	Please see notes 1. and 2. Overleaf.
	
	

	
	The following element of the Pension at date of leaving will not be subject to increases
	
	

	
	iii) the non revalueing [sic] pension:
	2,666,67 
	per annum


Notes 1 and 2 said:

“1. The amount of Guaranteed Minimum Pension (GMP) is in respect of any Contracted-Out service between 6 April 1978 and 5 April 1997 as a member of the Scheme under the terms of the Social Security Act 1975. There is no GMP in respect of service from 6 April 1997. This part of your preserved pension increases in line with Contracting-Out requirements.
2.
The revaluing pension in excess of the GMP will increase at 5% for each complete year between the date of leaving and Normal Retirement Date or by the rise in the Retail Prices Index, if less.”
8. On receipt of the letter, Mr Bailey wrote to the administrators saying that the statement that they had sent him was “grossly different” from that which he had received on leaving service. The latest statement quoted a deferred pension of £5,200.00 p.a. whilst the original statement had quoted a pension of £12,308 p.a. payable from June 2009.
9. In an e-mailed response the administrators told Mr Bailey that the statement he received when he left service showed his expected deferred pension NRD inclusive of revaluation from date of leaving. The statement attached to the letter dated 24 November 2006 showed the value at date of leaving.
10. Mr Bailey than asked if, for the avoidance of doubt, the administrators could confirm that the pension he could expect to receive from June 2009 would be £12,308 p.a. He also requested a quotation of the early retirement pension payable from 1 March 2007.
11. The administrators responded on 1 February 2007. They explained that the pension of £12,308 p.a. quoted when his left service was not the pension that he would necessarily receive at NRD, but the maximum that could be paid if maximum revaluation during the period of deferment applied. They reiterated that the pension in excess of GMP increased in line with RPI, but was capped at 5% a year. They advised that the pension granted by way of augmentation was fixed and not revalued. As requested, they enclosed an early retirement quotation effective from 1 March 2007 and this gave an indicative figure of £6,241.24 p.a.
12. Mr Bailey again wrote to the administrators on 2 February 2007 querying the small difference between the early retirement pension payable from 1 March 2007 and that he had been quoted as being payable from 1 July 2004.
13. In their response dated 9 February 2007 the administrators said that since inflation had averaged a little over 2½% p.a. since he left service, the pension payable at NRD would be less than the £12,308 quoted when he left service because this had assumed that inflation would average over 5% p.a.
14. The administrators enclosed a revised early retirement quotation effective from 1 March 2007 giving an indicative pension value of £7,505.41 p.a. They explained that the difference between this and the quotation issued on 1 February 2007 related to the different treatment of the pension purchased by the augmentation. The lower figure had arisen because that element had been treated as non-increasing. Following his query the matter was raised with the Trustees who had taken the view that that portion of his deferred pension secured by the augmentation payment had always been intended to be revalued in the same way as his scheme entitlement in excess of GMP. He was given a full breakdown of how the 2004 and (revised) 2007 quotations had been calculated.
15. Mr Bailey was not satisfied with the explanation that he had been given and invoked IDRP. He said that the Trustees were attempting to repudiate the letter dated 19 February 1992. He said that when his severance package was being discussed, the actuary had calculated the maximum pension that he could receive at NRD and said that it would require an additional payment of £9,330 to take his pension to that level. He said that discussions with his employer at the time were entirely conducted on the basis of the £12,308 p.a. at NRD.
16. There was some delay in issuing both stage one and two decisions under IDRP but Mr Bailey was presented with a clear statement of the Trustees’ findings.
Conclusions

17. Mr Bailey is only entitled to the benefit calculated in accordance with the Scheme rules and legislation. 
18. The letter of 19 February 1992 has to be read in conjunction with the accompanying documents. The letter referred to the Certificate of Entitlement which it said provided details of his entitlement from age 65.  The Certificate of Entitlement in turn referred to the Explanatory Notes. When taken together it is evident that Mr Bailey’s deferred pension was calculated at the date he left service, and including the additional pension granted by way of augmentation, amounted to £5,200.00 p.a. Furthermore it was evident that the various elements (the GMP and the excess) would be increased during deferment at specified rates. The GMP would increase at 7.5% p.a. whilst the excess would increase in line with the increase in RPI subject to a maximum of 5% in any one year. The letter dated 19 February stated that the pension at leaving of £5,200 “will” increase to £12,308 at age 65, but it is clear from the accompanying documentation that this was entirely dependent on future RPI increases.
19. In fact Mr Bailey appears to have understood the basis of increases to his preserved pension because he quoted it to the administrators in his letter dated 2 February 2004.

20. Mr Bailey says that he based his retirement planning on the expectation that he would receive a pension of £12,308 p.a. at NRD and says that he might have considered transferring his benefits away from the Scheme shortly after leaving service, as this may have proved more attractive had he been given the correct information. For the reasons I have given there was no basis on which Mr Bailey should have relied on his pension being £12,308. 
21. For the reasons given in paragraphs 17 to 20 above, I do not uphold Mr Bailey’s complaint that he was promised a pension of £12,308 p.a. from NRD. 

22. I turn now to the next parts of Mr Bailey’s complaint; that the Trustees failed to keep proper records of the Scheme and the undertakings made in 1992. Following a change in administrator, Mr Bailey was given an incorrect (understated) early retirement quotation on 1 February 2007. However on querying this he was sent a corrected quotation on 9 February. In the intervening period the administrators clarified the position with the Trustees who were able to correctly establish his entitlement. Mr Bailey has suffered no injustice as a result of any alleged failure on the part of the Trustees to maintain proper records or receiving an incorrect quotation and I therefore do not uphold this part of the complaint. 
23. Regarding the final part of Mr Bailey’s complaint, he says that the Trustees could not be impartial in making a decision at IDRP since his complaint was essentially about their actions. The rules for IDRP are laid down in regulations made under the Pensions Act 1995. These require the Trustees or Scheme Manager to reconsider the stage one decision, in this case made by the HR Director.  It is not intended to be an independent process.
24. It is my view that the Trustees have objectively considered Mr Bailey’s complaint, and whilst he may not agree with their findings (which were in fact correct), I see no reason to criticise their approach. Mr Bailey has not been prohibited from bringing his complaint to this office and, consequently, I do not uphold this part of his complaint.

TONY KING

Pensions Ombudsman

21 December 2009
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