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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:
	Mr M D Stitfall

	Scheme
	:
	Zurich Assurance Personal Pension 

	Respondent
	:
	Zurich Assurance Limited [Zurich]


Subject

Mr Stitfall has complained about Zurich applying a Market Value Reduction (MVR) to his benefits under the Policy Number 04262480 (the Policy).
The Ombudsman’s determination and short reasons

The complaint should be upheld against Zurich because Mr Stitfall claimed his benefits in accordance with the Policy conditions and no MVR should have been applied. 
DETAILED DETERMINATION

Material Facts

1. The policy was originally taken out with Eagle Star on 4 January 1991.  It was invested in a with-profits fund. Eagle Star’s business has since been transferred to Zurich.
2. The original selected retirement date (SRD) was Mr Stitfall’s 65th birthday, 14 September 2002. However Mr Stitfall opted to defer his benefits until his 70th birthday, being 14 September 2007 and that became the new SRD.
3. Part 8 of Section A of the Policy conditions states: 

“The Company reserves the right to modify the terms for the allocation or realisation of Units of the With Profits Fund, except that such modification would not apply to units realised on the death of the Member, or at the Selected Pension Date unless the Units were, in the opinion of the Company, attributable to lump sum contributions or increases in regular contributions or Fund switching, within 5 years of the Selected Pension Date.”  

4. In March 2007, Zurich wrote to Mr Stitfall about the various options at the forthcoming SRD. He was told that the Policy did not automatically pay out at the SRD; he would need to claim his benefits. He was also encouraged to seek the assistance of an independent financial adviser if he felt unsure about deciding on the most appropriate option. 

5. Westcliff Financial Services (Westcliff), Mr Stitfall’s financial advisers, asked for annuity illustrations from Zurich in April. It was assumed that Mr Stitfall would buy an annuity from Zurich’s chosen provider, Prudential (Zurich themselves did not offer annuities). Mr Stitfall received the illustrations on 30 April. He was told that the figures were not guaranteed and he was directed towards reading the literature enclosed with the illustration to help him decide on the best option. The enclosures contained information about the with-profits fund and said that a MVR could be applied to ensure that Mr Stitfall received only his fair share of the with profits fund. Zurich said that the MVR would not apply if the policy value was either taken as benefits or switched to another fund on his SRD. 
6. Additional illustrations were requested by Westcliff in May and August. These were sent with the necessary retirement claim forms to Mr Stitfall on 29 May and 13 August respectively. As in April, Zurich enclosed literature about MVR. 

7. The information sent in August included the following statements:

“If you’re approaching your selected retirement date and intend to take your benefits at this date, please let us know no later than your selected retirement date in order to ensure that a market value reduction isn’t applied.  Arrangements can then be made to withdraw your money from the fund on your selected retirement date when no market value reduction will apply.” 

and

“If you don’t claim benefits on your selected retirement date, a market value reduction may apply to your fund.”
8. On 24 August, Westcliff returned the retirement claim form to Zurich along with a letter of authority so that Prudential could deal with them and a copy of the accepted illustration. In addition verification forms for Mr Stitfall and his spouse were also enclosed. The retirement claim form authorised Zurich to pay the Policy proceeds as detailed on the form and as permitted by the Policy terms and conditions and any other supporting documentation. 

9. The retirement claim form said that Mr Stitfall authorised Zurich to pay the benefits described on the form in full and final settlement of his claim. Mr Stitfall also said that he wished to take a pension with Prudential after taking the maximum available tax-free cash. Details of his bank account and other pensions being received were also provided on the claim form. All of this paperwork was received by Zurich on 28 August.

10. On 31 August, Zurich sent revised illustrations to Mr Stitfall for his signature and acceptance and said that these were within 28 days of his SRD. They went on to say that the final fund value to determine his guaranteed pension benefits from Prudential would be confirmed when they received back the completed claim paperwork. Information about the MVR was again enclosed. 

11. Zurich received the paperwork on 17 September, being three days after 14 September (Mr Stitfall’s SRD). 

12. In a letter of 28 September, Zurich told Mr Stitfall that a MVR of £7,738.44 would apply to the Policy unless he deferred receiving his benefits until 14 September 2012. Mr Stitfall received a tax free lump sum of £9,451.67 on 10 October and the first gross monthly annuity instalment of £173.27 on 12 November.  

Conclusions
13. By completing the retirement claim form in August 2007, Mr Stitfall clearly said that he wished to take his benefits on his SRD of 14 September 2007. The form was received by Zurich on 28 August. I consider that Mr Stitfall had provided all necessary information at this stage for Zurich to accept his claim. 

14. The second form was issued because the original annuity quotation was out of date. But this is a separate matter from making a claim under the Policy. I do not therefore see any good reason for Zurich having insisted that Mr Stitfall should have completed another copy of the retirement claim form in September 2007. 

15. Mr Stitfall complied with the stated requirement to let Zurich know before his SRD that he intended to take benefits on that date.  The units should have been realised on that date, whether or not the forms necessary to buy the annuity were in place. If they had been, then no MVR could have been applied.

16. The application of a MVR amounts to maladministration and I uphold this complaint.

Directions
17. Within 28 days of the date of this Determination, Zurich are to arrange for Mr Stitfall to receive a future pension from Prudential as if the Policy proceeds available on Mr Stitfall’s SRD without MVR had been applied on the date that the actual annuity was purchased after he had taken the maximum cash sum available. 

18. Within 28 days of the date of this Determination, Zurich are to pay Mr Stitfall a lump sum to cover:

· the missed annuity instalments from 14 September 2007 to the date that the revised annuity from Prudential becomes payable; 
· the additional cash sum that he could have taken had no MVR been applied;

· simple interest arising as a consequence of the late payment of the tax free cash sum and annuity instalments.
19. The interest shall be calculated at the base rate for the time being quoted by the reference banks from the respective due dates to the date of payment. 
TONY KING

Pensions Ombudsman

6 July 2009
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