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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs G Kirby

	Scheme
	:
	NHS Pension Scheme

	Respondent
	:
	NHS Business Services Authority


Subject
Mrs Kirby complains that her pension was incorrectly calculated, and as a result she was asked for a repayment that she could not afford to make.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the NHS Business Services Authority because it incorrectly calculated Mrs Kirby’s pension and lump sum and Mrs Kirby entered into an irreversible financial commitment based on the incorrect lump sum figure.
DETAILED DETERMINATION

Material Facts
1. Mrs Kirby was a member of the NHS Pension Scheme (the Scheme).  In June 2000 Mrs Kirby transferred a preserved pension with Prudential to the Scheme.  The transfer value was £3,293.18.  A further transfer value of £2,381 was paid by Prudential in February 2002, in respect of compensation for personal pension mis-selling.
2. Mrs Kirby obtained three retirement quotations from her employer.  The first was issued on 26 September 2005 and was based on a retirement date of 24 November 2007.  The quotation stated that Mrs Kirby’s annual pension would be £2,069.21, with a lump sum of £6,207.63.  The second quotation was issued on 14 September 2006 and was based on a retirement date of 31 January 2007.  The quotation stated that Mrs Kirby’s annual pension would be £2,108.26, with a lump sum of £6,324.78.  The third quotation was also issued on 14 September 2006 and was based on a retirement date of 31 January 2008.  The quotation stated that Mrs Kirby’s annual pension would be £2,352.96, with a lump sum of £7.058.88.  The quotations included a note that the figures were provided for guidance only and would be reassessed on retirement.
3. Mrs Kirby decided to retire and completed a retirement application form in October 2006.  The NHS Business Services Authority (the Authority) received the form on 7 November 2006, via Mrs Kirby’s employer.  On 11 January 2007 the Authority sent Mrs Kirby a “statement of retirement benefits.”  The statement said that Mrs Kirby’s total annual pensionable pay was £32,396.56 and her annual pension would be £3,209.70, payable from 1 February 2007 together with a lump sum of £9,629.10.

4. After receiving the statement, Mrs Kirby arranged for double glazing to be fitted to her house.  The cost was £3,520, payable on completion of the work.  On 16 January 2007 Mrs Kirby signed a form provided by the double glazing company.  The form gave details of the installation and contained the statement by her signature:
“I have read and fully understand the terms and conditions on reverse.”

One of the terms and conditions on the reverse of the form stated:
“As the product to be supplied by the Company is manufactured particularly to be supplied or installed at the Purchaser’s request and to the Purchaser’s specification, the Purchaser acknowledges that the placing of the order forms a binding contract which may not be cancelled by the Purchaser after a seven day cooling off period. Any purported cancellation by the Purchaser will render the full contract price payable immediately upon the Purchaser notifying the Company of such purported cancellation.”

5. Mrs Kirby retired on 1 February 2007.  She was 61.  Mrs Kirby’s Scheme benefits were put into payment.  On 15 March 2007 the Authority wrote to Mrs Kirby, stating:
“This letter is to tell you that we have revised your retirement benefit entitlement because your previous employer notified us of a change to your total pensionable pay at retirement.”

The Authority apologised to Mrs Kirby for any inconvenience caused.  A statement of retirement benefits was enclosed with the letter.  The statement showed Mrs Kirby’s annual pensionable pay as £16,530.52, her annual pension as £1,643.43 and the lump sum as £4,930.29.  The statement showed an amount of £4,698.81 as “now due”, being the overpayment of lump sum.  Mrs Kirby’s pension was reduced to the new figure with immediate effect.
6. On 22 March 2007 Mrs Kirby wrote to the Authority, saying she wished to complain.  Mrs Kirby said that she had been a health care support worker, and did not have a clue about money matters.  Mrs Kirby said that she had trusted the Authority to get things right and she had spent the lump sum.  Mrs Kirby concluded by saying that the Authority had caused her stress, she had never been in debt before and she went to bed worrying about the overpayment, and it was the first thing on her mind when she got up in the morning.
7. On 19 April 2007 Mrs Kirby paid £3,520 to the double glazing company.
8. The Authority replied to Mrs Kirby’s letter on 20 July 2007.  The Authority confirmed that it had made an error in the original calculation.  Mrs Kirby had retired from two concurrent posts in the NHS and the Authority had simply added the two salary figures together.  As the two jobs were part time, the Authority should have calculated a notional combined full time equivalent salary.  The Authority said its error came to light on 12 March 2007, after Mrs Kirby’s former employer telephoned the Authority.  The Authority apologised for the delay in responding to Mrs Kirby’s complaint, and for the distress and inconvenience caused to her by its mistake.  The Authority said that Mrs Kirby would have to repay the overpayment by monthly deductions from her pension.
9. Following further correspondence, the Authority wrote to Mrs Kirby on 16 October 2007.  The Authority stated that it was legally bound to seek repayment, but went on to say:
“That said, I have referred this matter to our Finance Department in order that they can negotiate repayment terms with you or, if you are of the view that you cannot pay the overpaid monies, because to do so would cause you financial hardship, they will be able to issue you with the relevant Income and Expenditure forms for you to complete and which will then enable them to consider this matter accordingly.”
Mrs Kirby did not take the matter further with the Authority.

Submissions
10. Mrs Kirby says:
· she cannot afford to repay the amount requested;

· she thought that the statement of retirement benefits dated 11 January 2007 quoted higher amounts due to the inclusion of the Prudential transfer payments;

· she would never have ordered the double glazing if she had known the correct pension and lump sum amounts;

· when the Authority notified her of its error it was too late to cancel the double glazing work;

· she would not have retired if she had been provided with the correct information;

· she cannot eat or sleep properly, because of worrying about having to make the repayment.
11. The Authority says:
· the mistake was wholly its error;

· Mrs Kirby paid for the double glazing after she had been made aware of the overpayment;

· the document signed by Mrs Kirby on 16 January 2007 does not clearly state that it is a legally binding contract;

· it cannot comment on whether Mrs Kirby ordered the double glazing on the strength of the statement of retirement benefits dated 11 January 2007;

· it is prepared to accept repayment by instalments;
· Mrs Kirby received money that she was not legally entitled to.

Conclusions
12. Mrs Kirby decided to retire in October 2006, well before she received the statement of retirement benefits dated 11 January 2007 from the Authority.  It seems that she based her decision on quotations prepared by her employer and, bearing in mind what Mrs Kirby was eventually entitled to, it is more likely than not that those quotations were incorrect.  However, Mrs Kirby did not complain to me about her former employer.
13. The amounts shown on the previous quotations, and the transfers from Prudential, are neither here nor there.  The Authority issued Mrs Kirby with a statement of her retirement benefits and she was entitled to take it as being correct and act on it.  The amount of pensionable pay shown on the statement was far too high, but if the Authority could make the mistake of adding the two salaries together, I do not see any good reason why Mrs Kirby should have known this was the wrong procedure.  Mrs Kirby signed what was clearly a contract, just a few days after receiving the statement of retirement benefits.  I accept that Mrs Kirby’s decision to have the double glazing work done was based on the figures provided in the statement, in particular the lump sum.
14. The contract with the double glazing company gave Mrs Kirby until 23 January 2007 to cancel and receive a full refund.  Cancellation after that date would have resulted in her having to pay the full amount anyway.  Thus by the time the Authority notified Mrs Kirby of its mistake she was committed to paying for the double glazing.  I have no doubt that she would not have made that commitment but for the Authority’s mistake.
15. Within approximately one month of being paid a lump sum of £9,629.10, Mrs Kirby was told about the overpayment of £4,698.81.  Mrs Kirby could not avoid paying £3,520 to the double glazing company.  Mrs Kirby says that she had spent all of the overpayment by the time she learned of the Authority’s mistake.  She has not explained to me how she spent it, and I note that she did not avail herself of the Authority’s offer to complete an income and expenditure form.  I do not have any evidence that Mrs Kirby spent the rest of the lump sum before she was told about the mistake.  Since I have accepted that Mrs Kirby would not have spent the £3,520 were it not for being given inaccurate figures, I have concluded that the recovery of the overpayment should be limited to the amount of £1,178.81 (£4,698.81 less £3,520.00).  No doubt all the money was subsequently spent and bearing in mind her modest pension, recovery will need to be spread over a period of time.
16. The Authority caused Mrs Kirby much distress and inconvenience by its mistake, which it initially bluntly and without apology described as an adjustment caused by a new notification from her employer.  She faced retirement on a much lesser pension than that originally advised to her, together with insistence by the Authority that she should bear the full cost of its mistake.  Mrs Kirby is entitled to compensation in respect of the distress.
Directions
17. The Authority shall limit its recovery of overpayment to an amount of £1,178.81, to be repaid by instalments as agreed with Mrs Kirby.  If the Authority believes that Mrs Kirby will be liable to any tax as a result of their not recovering the £3,520, or if indeed she is so liable, then the Authority is to compensate her directly by paying an amount to her equal to any tax it believes to be due or is anyway paid.
18. As compensation for the maladministration identified in paragraph 16, the Authority shall pay Mrs Kirby £200 within 28 days of the date of this Determination.

TONY KING

Pensions Ombudsman

6 February 2009
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